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King County Meeting Agenda
Government Accountability and
Oversight Committee

Councilmembers:
Pete von Reichbauer, Chair;
Steffanie Fain, Vice Chair;
Claudia Balducci, Reagan Dunn

Lead Staff: Gene Paul (206-477-9378)
Committee Clerk: Blake Wells (206-263-1617)

9:30 AM Tuesday, March 10, 2026 Hybrid Meeting

Hybrid Meetings: Attend the King County Council committee meetings in person in Council
Chambers (Room 1001), 516 3rd Avenue in Seattle, or through remote access. Details on how
to attend and/or to provide comment remotely are listed below.

Pursuant to K.C.C. 1.24.035 A. and F., this meeting is also noticed as a meeting of the
Metropolitan King County Council, whose agenda is limited to the committee business. In this
meeting only the rules and procedures applicable to committees apply and not those
applicable to full council meetings.

HOW TO PROVIDE PUBLIC COMMENT: The Government Accountability and Oversight
Committee values community input and looks forward to hearing from you on agenda items.

There are three ways to provide public comment:

1. In person: You may attend the meeting and provide comment in the Council Chambers.

2. By email: You may comment in writing on current agenda items by submitting your email
comments to kcccomitt@kingcounty.gov. If your email is received by 8:30 a.m. on the day of the
meeting, your email comments will be distributed to the committee members and appropriate
staff prior to the meeting.

3. Remote attendance at the meeting by phone or computer (see "Connecting to the

Webinar" below).

You may provide oral comment on current agenda items during the meeting’s public comment
period.

Sign language and interpreter services can be arranged given sufficient notice [206-348-0355).
TTY Mumber - TTY 711,
Council Chambers is equipped with a hearing loop, which provides a wireless signal that is picked up
‘ \ by a hearing aid when it is set to 'T' [Telecoil) setting.
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You have the right to language access services at no cost to you. To request these services,
please contact Language Access Coordinator, Tera Chea at 206 477 9259 or email
tera.chea2@kingcounty.gov by 8:30 a.m. three business days prior to the meeting.

CONNECTING TO THE WEBINAR:

Webinar ID: 871 9559 4726

By computer using the Zoom application at https://zoom.us/join and the webinar ID above.
Via phone by calling 1 253 215 8782 and using the webinar ID above.

HOW TO WATCH/LISTEN TO THE MEETING REMOTELY: There are several ways to watch or
listen in to the meeting:

1) Stream online via this link: http://www.kingcounty.gov/kctv, or input the link web address
into your web browser.

2) Watch King County TV on Comcast Channel 22 and 322(HD) and Astound Broadband
Channels 22 and 711(HD)

3) Listen to the meeting by telephone — See “Connecting to the Webinar” above.

To help us manage the meeting, if you do not wish to be called upon for public comment
please use the Livestream or King County TV options listed above, if possible, to watch or
listen to the meeting.

1. Call to Order
To show a PDF of the written materials for an
agenda item, click on the agenda item below.
2. RollCall 9 J
3. Approval of Minutes p. 4

February 10, 2026 meeting minutes

4, Public Comment

Sign language and interpreter services can be arranged given sufficient notice (206-848-0355).
TTY Mumber - TTY 711.
Council Chambers is equipped with a hearing loop, which provides a wireless signal that is picked up
‘ \ by a hearing aid when it is set to T' [Telecaoil) setting.
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March 10, 2026

Discussion and Possible Action

Briefing

Proposed Motion No. 2026-0021 p. 7

Sponsors: von Reichbauer

Erin Auzins, Council staff

Proposed Motion No. 2026-0019 p. 76

Sponsors: Dembowski

Gene Paul, Council staff

Briefing No. 2026-B0024 p. 82

Office of the Ombuds: Roles and Responsibilities

Jeremy Bell, Director, King County Office of the Ombuds

Other Business

Adjournment

A MOTION related to the rules of procedure and mediation of the King County hearing examiner; and
rescinding Motion 14876 and Motion 14876, Attachment A.

A MOTION confirming the executive's appointment of Trip Switzer, who resides in council district one,
to the King County Airport Roundtable, as an at-large representative.

Sign language and interpreter services can be arranged given sufficient notice [206-248-0355).
TTY Mumber - TTY 711.
Council Chambers is equipped with a hearing loop, which provides a wireless signal that is picked up
by a hearing aid when it is set to T' [Telecoil) setting.
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Government Accountability and
Oversight Committee

Councilmembers:
Pete von Reichbauer, Chair;
Steffanie Fain, Vice Chair;
Claudia Balducci, Reagan Dunn

Lead Staff: Gene Paul (206-477-9378)
Committee Clerk: Blake Wells (206-263-1617)

10:00 AM Tuesday, February 10, 2026 Hybrid Meeting

DRAFT MINUTES - SPECIAL MEETING

1. Call to Order

Chair von Reichbauer called the meeting to order at 10:00 AM.

2. Roll Call

Present: 4 - von Reichbauer, Dunn, Fain and Balducci

3. Approval of Minutes

Vice Chair Fain moved approval of the January 13, 2026 meeting minutes. There
being no objections, the minutes were approved.

4. Public Comment

The following people provided public comment:

Alex Tsimerman
Steve Freeborn
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GAO Meeting Materials 4 March 10, 2026



Government Accountability and Meeting Minutes February 10, 2026
Oversight Committee

Discussion and Possible Action

5. Proposed Ordinance No. 2025-0277

AN ORDINANCE related to the contracting opportunities program and small contractor and supplier
certification and criteria for participation; allowing for automatically qualifying firms certified by the
Washington state Office of Minority and Women's Business Enterprises; allowing for removing minimum
business-related training requirements to maintain certification; and amending Ordinance 13983, Section
4, as amended, and K.C.C. 2.97.050.

Brandi Paribello, Council staff, briefed the committee. Ken Guy, Director, Finance and
Business Operations Division, answered questions from the members.

A motion was made by Vice Chair Fain that this Ordinance be recommended
do pass consent. The motion carried by the following vote:

Yes: 4 - von Reichbauer, Dunn, Fain and Balducci

6. Proposed Ordinance No. 2026-0020

AN ORDINANCE adopting the revision of voting precincts of King County for the year 2026.

Sherrie Hsu, Council staff, briefed the committee. Kendall LeVan Hodson, Chief of
Staff, King County Elections, answered questions from the members.

A motion was made by Vice Chair Fain that this Ordinance be recommended
do pass consent. The motion carried by the following vote:

Yes: 4 - von Reichbauer, Dunn, Fain and Balducci

Briefings

7. Briefing No. 2026-B0022

Sheriff's Office: Opportunities to Better Support 911 Callers with Behavioral Health Concerns

Brooke Leary, Audit Director, Auditor's Office, Luc Poon, Principal Auditor, Auditor's
Office, and Peter Heineccius, Senior Principal Auditor, Auditor's Office, briefed the
committee via PowerPoint presentation and answered questions from the members.
lan Huri, Support Services Chief, King County Sheriff's Office, also briefed the
committee and answered questions from the members.

This matter was presented.

8. Briefing No. 2026-B0023

Weyerhaeuser Aquatic Center Update

John Tayilor, Director, Department of Parks and Natural Resources, and Warren
Jimenez, Director, Parks Division, Department of Parks and Natural Resources,
briefed the committee via PowerPoint presentation and answered questions from the
members.

This matter was presented.
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Adjournment

The meeting was adjourned at 11:17 AM.

Approved this day of

Clerk's Signature
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King County

Metropolitan King County Council
Government Accountability and Oversight Committee

STAFF REPORT

Agenda Item: 5 Name: Erin Auzins
Proposed No.: | 2026-0021 Date: March 10, 2026
SUBJECT

Proposed Motion 2026-0021 would adopt updated Rules of Procedure and Mediation
for the King County Hearing Examiner.

SUMMARY

Proposed Motion 2026-0021 would update the Rules of Procedure and Mediation,
which were last updated in 2017. The updated rules reflect changes made by
Ordinance 19648, which modified the Council's role in permit review process, by
removing an option for an appeal to Council for many permit types, including preliminary
plat and special use permits; the Ordinance also made changes to the Hearing
Examiner's section of code to reflect current practice and address known issues.

BACKGROUND

The office of the Hearing Examiner was created in 1969." Since the office was first
created, some of the code provisions have been updated, most notably in the 1990s as
a result of HB 1724, also known as Regulatory Reform, to create a more standard
permit review process across Washington State.

Ordinance 19648, adopted in 2023, made substantive changes to the Council's role in
permit review process. Prior to Ordinance 19648, the Hearing Examiner made
recommendations on many permit types to the Council, and Council made the final
decision. Most notably, Ordinance 19648 removed the Council from approval of
preliminary plat and special use permits. This followed a string of preliminary plat
appeals where the Council uniformly approved the plat based on the Hearing
Examiner's recommendation.

Ordinance 19648 also made changes to the Hearing Examiner's section of code to
reflect current practice and address known issues.

1 Ordinance 263.
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ANALYSIS

Proposed Motion 2026-0021 would approve the Hearing Examiner’s proposed revisions
to the Hearing Examiner’s Rules of Procedure and Mediation, to bring the Rules in line
with Ordinance 19648, as well as updates made by other Ordinances, and to reflect
changes in practice such as remote hearings that started during the COVID-19
pandemic.

The substantive changes include:

Adding definitions to include those already in the Code, to update definitions to
match those made in Ordinance 19648, and to reflect the elimination of one type
of decision (for preliminary plats and special use permits);

Updating the rule on jurisdiction to state that the Hearing Examiner's jurisdiction
includes areas where the authority is implied and necessary to carry out a
delegated authority, and to state that constitutionality challenges are beyond the
Hearing Examiner's jurisdiction;

Adding requirements for agencies to send materials to the Hearing Examiner for
each new case, and start the timeline for the Hearing Examiner's review at the
time the agency's materials are received;

Removing a specific requirement for a pre-hearing conference to be scheduled
fourteen days before a previously scheduled public hearing;

Removing a provision for hearings in a community and evening hearings, and
stating that all hearings are conducted virtually;

Removes a specified allowance for an appeal statement to include process
errors;

Stating that information submitted orally does not meet the requirements for filing
materials;

Removing allowances for submittal by hard copy;

Removing a requirement for parties to agree to stay a case during mediation,
instead allowing the Hearing Examiner to decide on a stay or extension of
deadlines;

Removing a specific two-week timeline for continuance in the case where an
agency misses a deadline for a report;

Removing a statement that postponements of proceedings do not extend
discovery deadlines;

Removing an allowance for the Hearing Examiner to accept pre-hearing exhibits;
Adding language to allow the Hearing Examiner to inquire on the status, but not
the substance, of any settlement agreement;

Adding language that the agency's file is presumed to be available to parties;
Requiring requests for intervention to be submitted twenty-one days before a
hearing, instead of fourteen;

Adding language that an intervenor does not have rights over whether a case
proceeds to a determination on the merits;

Specifying when intervenors present evidence during a hearing;

Adding an allowance for the Hearing Examiner to remove people from hearings if
they are disruptive;
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e Clarifying how hearsay and out-of-court written statements are included in
evidence;

e Removing language on exhibits offered during a hearing, what is included in an
agency's "basic record," written materials requested by the Hearing Examiner;
and

¢ Removing special proceedings language for complainant appeals related to code
enforcement cases, mineral extraction periodic review, critical area alteration
exception appeals, conditional use and variances, civil rights, and site-specific
land use map amendments.

In order to provide for comments on the proposed Rules, K.C.C. 20.22.330 requires that
the Hearing Examiner file a draft of the rules with the Clerk of the Council, provide
notice to parties that have appeared before the Examiner in the previous year, and post
the draft rules to the Hearing Examiner's website. The code then requires a 60-day
comment period. This comment period ended July 22, 2024. Two comments were
received, which are attached in Attachment 2 to this staff report.

AMENDMENT

There may be an amendment to update the rules, available at Committee.
INVITED
e Devon Shannon, King County Hearing Examiner

ATTACHMENTS

1. Proposed Motion 2026-0021 with its attachment
2. Comments Received on Draft Rules
3. Legislative Markup of Changes to Rules of Procedure
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ATTACHMENT 1

1200 King County Courthouse
2 KING COUNTY 516 Thind Avenue
m Seattle, WA 98104
i Signature Report
King County 9 P
Motion
Proposed No. 2026-0021.1 Sponsors von Reichbauer

A MOTION related to the rules of procedure and mediation
of the King County hearing examiner; and rescinding
Motion 14876 and Motion 14876, Attachment A.

WHEREAS, the adopted rules of procedure and mediation under which the
hearing examiner currently conducts hearings were first adopted by Motion 14876 in
2017 and have not been updated to reflect procedural changes made by subsequent
ordinances, and

WHEREAS, all proceedings are now conducted remotely and all filings are now
made electronically, and

WHEREAS, to better align the rules with existing practices and King County
code provisions, as well as to increase the public's understanding of the hearing examiner
process, the hearing examiner proposes to the council new rules for conducting the
hearing examiner process that will replace the current rules, and

WHEREAS, the hearing examiner has complied with the notice requirements in
K.C.C. 20.22.330 and the comment period has passed, and

WHEREAS, under K.C.C. 20.22.330, the King County council must approve any
rule or amendment by motion;

NOW, THEREFORE, BE IT MOVED by the Council of King County:

A. The Rules of Procedure and Mediation, Hearing Examiner's Office,

Attachment A to this motion, are hereby adopted.

1
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Motion

21 B. The following are hereby rescinded:
22 1. Motion 14876; and
23 2. Attachment A to Motion 14876.
KING COUNTY COUNCIL

KING COUNTY, WASHINGTON

Sarah Perry, Chair
ATTEST:

Melani Hay, Clerk of the Council

APPROVED this day of ,

Girmay Zahilay, County Executive

Attachments: None
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ATTACHMENT 1A

Rules of
Procedure and
Mediation

Hearing Examiner’s Office
(206) 477-0860
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INTRODUCTION

A.

Purpose

The examiner acts on behalf of the Council in considering and applying adopted county
policies and regulations. The examiner separates regulatory controls from legislative
planning, protects and promotes the community’s public and private interests, and
expands the principles of fairness, due process, openness, and equity in public hearings.
These Rules further those purposes by reducing delays through active case management
and efficient use of hearing time, minimizing costs to hearing participants, and facilitating
adherence to codified time limits. These Rules replace the Rules of Procedure and
Mediation (effective June 7, 2017).

Interpretation

These Rules are applied to accomplish the above-stated purposes. Their jurisdictional
framework derives principally from KCC chapter 20.22. They are interpreted consistently
with relevant code provisions. Examiners may be guided by provisions and
interpretations of the Washington Administrative Procedure Act (chapter 34.05 RCW),
the Rules of Civil Procedure, and the Rules of Evidence. If two Rules appear to conflict, or
when the need for interpretation arises, the more specific statement governs, and
headings may be considered in determining a Rule’s applicability.

Special Exceptions

These Rules are designed to address most normal circumstances. Unforeseen situations
may not lend themselves to full, literal Rule compliance. An examiner may exercise
reasonable flexibility and discretion when applying these Rules to unusual circumstances.

Il. DEFINITIONS

A.

m o m o 0

"Agency" means the executive branch, including departments, divisions, sections, and
offices, the assessor, the King County board of health, and any board, commission, or
other body subject to examiner determinations.

“Burden of proof” means a party has the responsibility to persuade the examiner of a
certain fact or issue.

"Council" means the metropolitan King County council.
“Determination” means an examiner’s decision or recommendation.
"Decision" means a ruling by an examiner that is the county's final administrative action.

“Examiner” means the King County Hearing Examiner and includes any deputy or pro tem
examiner assigned to a proceeding.

“Ex parte communication” means a direct or indirect communication between a
proponent, opponent, party (or their designee) and the examiner, made outside a
hearing or a scheduled conference or outside the presence of all other parties, and
regarding the merits of a matter pending before the examiner. See XVI.B.

“File” (when used as a verb) or “filing” means submitting documents to the examiner. See
IV.E. When used as a noun, “file” refers to the documents the agency keeps related to a
particular case.
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“Hearsay” generally means a person’s statement, other than one made while testifying at
a hearing, offered to prove the truth of what the statement asserts.

J. “Interested Person” means a person who is not a party but:

1. requested (in writing, including by email), notice of a proceeding or
determination from the agency or examiner;

2. submitted comments as referred to in K.C.C. 20.20.090.C.4. or the rules for
conducting the examiner process adopted under K.C.C. 20.22.330; or

3. participated in a hearing by providing evidence, comment, or argument, except
as provided in the definition of “party”.

The term does not include a person whose only communication is a signature on a
petition or on a mechanically or electronically reproduced form, or who has made a
standing request for notices or documents encompassing a case type or geographic area.

K. “Intervenor” means a person who has been granted party status in a proceeding by
specific examiner order. See X.B.

L. “KCC” refers to the King County Code.

M. “Motion” means a request—presented either orally during a proceeding or in writing—
that an examiner take some action.

N. “Named Party” is a party listed within the heading of an examiner-issued document.

0. “Party” means the applicant, proponent, petitioner, or appellant; the owner or owners of
property subject to a hearing; the responsible agency; another agency with jurisdiction or
review authority over a proposal or proceeding notifying the examiner in writing of its
request to be a party; the entity issuing a ruling that is appealed to the examiner; or
another person to whom the examiner grants party status. A person participating
substantively in the hearing (by providing comment, evidence, or argument) qualifies as a
“party” for purposes of a motion for reconsideration to an examiner decision or appeal to
the Council of an examiner recommendation.

P. “Person” includes individuals, corporations, partnerships, other formal associations, and
governmental agencies.

Q. "Recommendation" means a ruling by an examiner that goes to the council for final
action.
R. “Responsible Agency” means the agency that has the primary responsibility for

coordinating the review of an application or appeal, that issued the decision or
recommendation or took the action that is the subject of the examiner proceeding, or
that prepares the report required by KCC 20.22.130.

“Serve” or “Service” means submitting documents to other named parties. See |V.E.

T. “Transmit” refers to documents the examiner emails to all parties and interested persons
and first-class mails to non-agency personnel. (It is up to each party and interested
person to ensure the examiner has their updated contact information.)

1. JURISDICTION AND INITIATION OF PROCEEDINGS

A. Jurisdiction
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1. Dependent upon Specific Delegation

The examiner’s jurisdiction is limited to matters specifically identified in the KCC,

assigned to the examiner by County ordinance or Council motion, or where the

examiner has implied authority to act and doing so is necessary to carry out a

delegated authority. Equitable or constitutional defenses are generally beyond

the examiner’s jurisdiction to decide, and claims challenging the constitutionality
of County regulations are always beyond the examiner’s jurisdiction to decide.

Such items may be raised to exhaust administrative remedies, and the examiner

may allow the parties to make a record to facilitate judicial review.

2. When Jurisdictional Issues can be Raised

At any time the examiner may consider the office’s jurisdiction to hear a matter.

A party or interested person raises jurisdictional issues promptly upon becoming

aware of facts giving rise to the issue.

B. Commencing Proceedings

1. Examiner proceedings begin, in accordance with the applicable code, by:

a. For applications or other matters where an agency issues a
recommendation and an examiner holds a public hearing and issues a
determination, the responsible agency following I11.C.1. & .2.;

b. Submitting an appeal to the responsible agency; the agency then files
with the examiner the information described in I1I.C.1. & .3;

c. Only if a code mandates submitting an appeal directly to the examiner,
filing an appeal with the examiner;

d. The Council enacting an ordinance or adopting a motion that refers a
specific matter to the examiner; or

e. The King County Executive finalizing an inter-local agreement that calls
for the examiner to act.

2. The examiner will not schedule or consolidate hearings, adjudicate motions or
requests, provide advisory opinions, or take other action before a matter is
appropriately commenced.

C. Information Responsible Agency Provides to Initiate Review
1. For each new case, the responsible agency sends the examiner:

GAO Meeting Materials

a. A list containing names and contact information for the agency
representative, the applicant (and any representative), appellant (and
any representative), interested persons, and possible witnesses.

b. Information on whether an interpreter is needed, and if so in what
language(s).
c. Whether a pre-hearing conference is desired.
d. The number of hours likely required to conduct the hearing.
e. Any threshold motions, such as a motion to dismiss an appeal as
untimely.
3
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4.

For applications and other matters heard pursuant to KCC 20.22.060, the
responsible agency adds a description of the proposal, a property description (if
applicable), the expected number of hearing attendees, and a desired range of
hearing dates.

For appeals and other matters heard pursuant to KCC 20.22.040, the
responsible agency adds the decision being appealed and the appeal, and sends
that within seventeen (17) days of the agency receiving the appeal.

The examiner may request additional information or materials.

D. Scheduling and Notice of Hearings and Pre-Hearing Conferences

1.

Scheduling

The examiner schedules hearings in consultation with the responsible agency.
Unless a pre-hearing conference is scheduled, or all parties agree to a later date,
the examiner typically schedules application hearings so the examiner can
complete the hearing and issue a determination within ninety (90) days of
receiving the Council’s referral or receiving the agency’s materials as described in
III.C., and typically schedules appeal hearings for within forty-five (45) days of
receiving the agency’s materials as described in |II.C. materials.

Notice of Pre-hearing Conferences

a. If the examiner decides to conduct a pre-hearing conference, at least
seven (7) days before the conference the examiner transmits notice to all
parties and interested persons.

b. If a hearing has already been set when the examiner decides to conduct
a pre-hearing conference a pending hearing date may be converted to a
pre-hearing conference upon notice to all parties and interested persons.

Notice of Hearings

a. For applications and other matters heard pursuant to KCC 20.22.060, the
responsible agency prepares a proposed ordinance (title only) to
transmit to the Clerk of the Council. Once the examiner sets a hearing
date, the agency and applicant provide any publication, notice by mail,
and property posting required by the KCC and agency rules.

b. For all scheduled hearings, at least fourteen (14) days before the hearing
the examiner transmits notice to all parties and interested persons. The
examiner’s notice advises the parties of the opportunity to request a
conference.

V. FILING REQUIREMENTS
A. General Filing

In this section, subsections B., C., and D. outline specific rules related to appeals.
Subsection E. covers both appeals and applications.

B. Appeal: Procedure

1.
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The appeal, together with any fees required by KCC 4A.780.010, is submitted in
accordance with applicable provisions of the KCC or other governing statutes,
ordinances, or regulations.
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Unless the KCC expressly indicates something to the contrary, the appeal is
submitted directly to the agency that took the action or made the decision
being appealed.

KCC 20.22.070 and .080 set general requirements for appealing an agency
decision, but neither those sections nor these Rules of Procedure and Mediation
dictate how agencies issue appealable decisions or accept appeals. An agency
decision appealable to the examiner should provide a would-be appellant with
information on when and how to appeal, including how to pay an appeal fee (if
applicable), the actual appeal deadline (i.e., “by January 10, 20xx”), where to
send the appeal (including an email option), and a copy of the relevant
examiner’s guide. If that information is unclear, a would-be appellant should
contact the agency or the examiner well before the deadline to ensure that any
appeal is timely and properly submitted.

Timely submittal of the appeal and appeal fee (if a fee is required under KCC
4A.780.010) are jurisdictional requirements. The examiner cannot consider
appeals that do not meet these requirements.

No specific form of the appeal (i.e., email, letter, pleading, pre-printed form) is
required, unless the KCC expressly requires it; the content of the appeal is
detailed in IV.C.

C. Appeal: Content

The following are default requirements for appeals governed by KCC 20.22.080; for other
types of appeals, such as those listed in KCC 20.22.070, consult the pertinent code as
referenced in KCC 20.22.070.

1.
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Include a copy of the decision you are appealing, or clearly identify that
decision, including the agency making the decision and the decision’s date;

Provide your name, mailing and email addresses, and telephone number; it is
your responsibility to update the examiner if your contact information later
changes;

If you have an attorney or other representative, provide the representative’s
name, mailing and email addresses, and telephone number, and have them file
a notice of appearance with the examiner;

If two or more persons join in a single appeal, name one person as the
representative;

Identify your legal interest in the decision (such as owning the property or
animal in dispute, a neighbor impacted by the agency decision, etc.);

Identify the errors you see in the decision;

State the specific reasons why you think the decision should be reversed or
modified;

State the harm you have suffered or anticipate suffering because of the
decision; if a group or organization, state the harm to one or more members;
and

Identify the relief you want the examiner to grant.
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D. Amending Appeals

1.

Unless the examiner authorizes an appeal amendment, matters or issues raised
in the appeal define and limit the issues the examiner considers.

If, at least seventy-two (72) hours before the appeal deadline, an appellant
requested from the County relevant information and has not timely received
such, the appellant may include with the appeal a notice that such appeal is
incomplete, the matters subject to the outstanding information request, the
date of the request, the County employee to whom the request was directed,
and the nature and relevance of the information solicited. Under such
circumstances, the examiner authorizes an appeal amendment, consistent with
the deadlines for timely appeal processing.

Beyond subsection IV.D.2., there is no right to amend an appeal after the appeal
deadline, but the examiner has discretion to allow such. Where a pre-hearing
conference is scheduled, any motion to amend should be offered by no later
than the conference. Where a hearing is scheduled without a conference, a
motion to amend is filed by any deadline the hearing notice sets.

E. Filing and Service

1.

2.
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Overview

a. The following default rules apply after the agency submits an application
or appeal to the examiner (as described in [II.C.).

b. Unless the examiner sets alternative requirements for a particular case,
all documents are emailed to the examiner and to the other named
parties. Limited, technical assistance is available by emailing
hearingexaminer@kingcounty.gov or by calling (206) 477-0860 well in
advance of a filing deadline.

c. In certain circumstances, the examiner may accept documents by mail. It
is the person’s responsibility to call or email well in advance of a filing
deadline to notify the examiner and request a special accommodation.

d. Information provided orally or by voice mail or a similar medium does
not constitute filing or service, nor does it preserve any rights. A
document is deemed filed only upon actual receipt. When delivery
occurs after 4:00 p.m. or on a weekend or holiday, the document is
deemed received on the next business day.

Filing and Serving Documents

a. Responsibility: It is the sender’s responsibility to confirm the examiner’s
receipt and that the examiner can read, view, and/or listen to a filing, or
else the submission may be excluded from the record. Requesting a
confirmation receipt email is recommended.

b. Format: Email attachments should be in the following readable formats:
File type Format
Documents .pdf, .docx (preferred); .jpeg,
and .xlsx (acceptable)
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V.

MEDIATION

A. Introduction

Audio .mp3

Video .mp4

Naming: Emails and any attachments reference the case number, party
name, and document title, and should clearly reflect the intended order
(like exhibit A1, A2, etc.).

Multiple Emails Discouraged: Size permitting, a submission (such as a
motion and its supporting evidence, including any images) should be
organized as a single email.

Size: Emails are generally limited to ten (10) megabytes (MB) per email.
Participants may break electronic documents into smaller pieces and
send multiple emails to meet the MB limit. A shareable link containing
the documents is acceptable, if the link is easily opened and can be
downloaded by the deadline. Emails larger than ten (10) MB will likely
bounce back and will not be considered filed.

Signatures: Digital signatures are not required, but emails should
reference the sender’s name, address, and phone number.

Copy Other Parties: Except for emails related to clarifying simple
procedural matters (and not to the merits of a dispute), senders copy the
other named parties on emails to the examiner.

Mediation is a voluntary and confidential dispute settlement process in which a trained,
neutral individual called a mediator helps people work together to resolve disagreements
and find mutually acceptable solutions. Mediation can save time and money, protect
participants’ privacy, allow participants to retain control over the process and outcome,
allow consideration of options beyond those an examiner would have authority to
address, and generally create more satisfactory results than what an examiner might
otherwise impose. The examiner encourages using mediation to reach voluntary and
mutually acceptable resolutions.

B. Initiation

1.

2.

C. Process

1.
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Mediation may be requested at any time by any party or interested person, or it
may be suggested by the examiner or Council.

Mediation does not automatically stay examiner timelines. If all parties agree to
mediate and to extend the deadlines, the examiner continues the proceedings.
In the absence of uniform agreement, the examiner may stay the case or extend
deadlines where the examiner details why good cause supports such action.

The examiner may provide information on mediation resources, including pro
bono or low-cost mediation services, but the examiner does not warrant or
represent the fitness or suitability of any such resource.
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2. Mediators are generally responsible for the mediation process and conduct,
such as: communicating with mediation participants; determining whether
parties or interested persons other than those who had previously requested or
agreed to pursue mediation should participate; and the terms, sequence,
timing, cost, cost share, and other components of the mediation. Absent an
explicit agreement to the contrary, mediations are conducted pursuant to the
Uniform Mediation Act, chapter 7.07 RCW.

D. Conclusion

1. When the mediator determines the mediation process is complete, the
mediator (consistent with RCW 7.07.060) reports to the examiner, attaching any
signed agreement(s).

2. If no agreement was reached, the examiner process proceeds as if no mediation
had occurred.

3. If an agreement is reached, the examiner may accord it substantial deference in
determining a subsequent examiner action, but an agreement does not
necessarily obviate the need for (nor limit the scope of) a public process
otherwise required by law. The settlement’s impact depends on several factors,
such as: whether the case is an application (where the examiner has a duty to
issue a determination) or an appeal (where the examiner’s only jurisdiction is
the appeal); whether the mediation resolved all issues for all parties and
interested persons; and what the examiner is being requested to do (grant a
motion withdrawing an order or appeal, versus issue an order on the merits).

VI. AGENCY FILES
A. Agency File

The responsible agency maintains a file that includes all applications, reports, studies,
reviews, responses, correspondence, memorandums, and other documents concerning a
matter within the examiner’s jurisdiction.

B. Timeliness of Staff Report

Failure of the responsible agency to timely issue the KCC 20.22.130 report does not void
the examiner’s jurisdiction, but it may be grounds for a continuance, if a party or
interested person can demonstrate that the failure has resulted in prejudice to the
movant that cannot be otherwise mitigated. In egregious circumstances, the examiner
may apply the sanctions of IX.E.

C. Optional Written Responses

For applications, parties and interested persons may file written responses to issues
raised by appeals, reports, and studies. For appeals, only parties may generally file. See
X.A. The examiner may set requirements and deadlines. Unless otherwise ordered,
responses is filed at least three (3) business days before a hearing, copying all named
parties. The examiner may exclude responses not timely served.

VII.  PRE-HEARING MOTIONS AND PROCEEDINGS

A. Consolidation or Concurrent Hearings
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1. If a proposal requires more than one County permit or appeal hearing, or if
multiple proceedings involve a significant, common issue of fact, law, or policy,
any party may, at least twenty-one (21) days before the first hearing, request
consolidated or concurrent hearings. The motion identifies common issues, as
well as major issues (if known) unigue to each proceeding. The motion states
whether the other parties consent.

2. The examiner considers whether consolidation or concurrent hearings will
achieve greater efficiency of time and effort, and the extent to which issues
unigue to each proceeding likely require separate treatment. The examiner may
also order consolidation or concurrent hearings without a motion.

B. Dispositive Motions
1. A party may move to dismiss an appeal, in whole or in part, if:
a. The appellant lacks standing to appeal the decision or action challenged;
b. The appeal or any required fee was not filed by the relevant deadline;
C. The examiner lacks jurisdiction, in whole or in part, over the subject
matter;
d. The appeal is frivolous on its face; or
e. The appeal is not sufficiently specific to inform the other parties of the

appeal’s factual basis
f. The grounds stated are not a legally adequate basis for appeal.

2. Motions to dismiss an appeal that do not meet these requirements are
reviewed as motions for summary judgment.

3. In lieu of dismissal, the examiner may clarify the appeal issues or may require
the appellant to file a clarification.

4, Due to the efficiency and user-friendliness of the hearing process (relative to
court trials) and tight code deadlines for completing the examiner process,
summary judgment motions are dis-favored. Summary judgment motions may
be entertained when the moving party demonstrates that:

a. The relevant matters primarily involve legal interpretations based on
facts that are either uncontested or can be easily determined;

b. The parties against whom the motion is made will not be unduly
inconvenienced or prejudiced by participating in a more legally-complex
proceeding; and

o The motion can be decided without rescheduling previously established
procedural deadlines and hearing dates, or the other parties consent to
an extension.

5. A party intending to file a dispositive motion (other than a threshold motion
discussed in I1I.C.1.) requests a pre-hearing conference, if one has not been
previously scheduled; failure to do so is grounds for motion denial.

C. Requests to Postpone or Continue
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A party files a motion to postpone a proceeding as soon as the need becomes
known, detailing the reasons for the request. The examiner may act on the
motion alone, may request comment, or may schedule a motion hearing. The
examiner considers the applicable code deadlines, the proceeding type (for
example, a public hearing with published notice versus a status conference),
reasonable alternatives to a continuance, and prejudice or undue inconvenience
to other parties or interested persons.

Motions to postpone a hearing received less than seven (7) days prior to the
hearing normally are granted only if the need was not reasonably foreseeable,
all parties consent, or for an emergency.

A proceeding may be rescheduled (with or without a motion) at the examiner’s
discretion for safety or welfare reasons, to assure due process, or for other
purposes consistent with these Rules.

D. Procedural Requirements

Except as otherwise provided by these Rules or by examiner order, pre-hearing motions
conform to the following requirements:

1.

All written pre-hearing motions are presented in a separate document labeled
to clearly identify the motion.

Unless otherwise provided, or unless good cause is shown, pre-hearing motions
are filed and served at least twenty-one (21) days before the hearing.

All parties are afforded a reasonable opportunity to respond to a dispositive
motion.

Any pre-hearing motion requiring findings of fact are accompanied by
competent affidavits unless such facts are already established in the record. The
need for lengthy affidavits usually indicates the motion is inappropriate.

Affidavits should state, “I certify under penalty of perjury pursuant to the laws
of the State of Washington that the foregoing is true and correct” above the
affiant’s signature, and list the date and place signed.

VIIl.  PRE-HEARING CONFERENCES

A. Purpose

Pre-hearing conferences promote efficient case management by identifying issues and
information needs early, resolving procedural matters in complex cases, and determining
next steps. Evidence is not received at a pre-hearing conference, unless necessary to rule

on a motion.

B. Initiation

A party requests a pre-hearing conference as soon as the need becomes known, stating
the reasons for the request. The examiner, with or without a party motion, may convene
a pre-hearing conference to:

1.
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Determine whether to proceed to hearing or whether the parties jointly wish to
pursue an alternative track;

Identify, clarify, or limit the issues;
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3 Discuss pre-hearing disclosures and motions and set pre-hearing deadlines;

4, Discuss potential witnesses and likely testimony length;

5 Schedule the hearing date, time, and approximate duration; and

6. Address other matters to make the hearing process more efficient.
Settlement

The examiner may inquire about the status of settlement discussions, and future
prospects for resolution. Participants should not, however, share with the examiner any
substantive settlement offer details.

Future Motions

At the conference, parties—or interested persons who wish to become parties— identify
any pre-hearing motions they intend to offer, if not already submitted. Failure to make or
disclose a motion at conference is grounds for motion denial.

Pre-hearing Order

Following a pre-hearing conference, the examiner issues an order specifying the items
determined at the conference and other requirements.

IX. DISCOVERY

A.

Purpose

Discovery (gathering information prior to a hearing) in the examiner process is not
designed to duplicate the robust pre-trial discovery common to the courts. And the code
sets tight deadlines for the examiner to complete the entire hearing process. Thus, the
primary means of discovery is through reviewing the agency’s case file, reviewing the
parties’ exhibits and witness lists prior to hearing, and cross examining witnesses at
hearing. Limited discovery beyond that is available only in compelling circumstances.

County File

Access to the County file for the application or appeal under review is presumptively
available, either informally from the agency, pursuant to a public records request, or via
examiner order.

Routine Disclosures Required

If no pre-hearing conference is held, the examiner’s hearing notice will contain
instructions and deadlines (typically starting two weeks before a hearing) for submitting
exhibits, exhibit list, and fact and expert witness lists.

Discretionary Discovery

1. Unlike the courts, where the default is greater pre-trial discovery, outside of
IX.B. and IX.C., in examiner proceedings the default is limited pre-hearing
discovery.

2. Requests for discovery beyond those in IX.B. and IX.C. are made at a pre-hearing

conference or as set forward in the hearing notice. The examiner may grant
these requests upon finding that (a) the moving party or person has
demonstrated a compelling need; and (b) the party or interested person to
whom the request is directed will not be unreasonably inconvenienced or incur
unreasonable cost complying.
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3. Discretionary discovery requests target clearly identified, specific, relevant
information. Requests to depose or interview individuals otherwise available to
testify at hearing, requests for blanket production of documents (beyond the
County file for the application or appeal under review), or interrogatories are
disfavored and, in the absence of compelling circumstances, will not be granted.

4, An interested person seeking discretionary discovery concurrently files a
petition to intervene. See X.B.

5. The examiner, with or without a motion, may order discovery necessary for the
record’s fair and complete development.
E. Sanctions

1. The examiner may impose the following sanctions for failing to fully and timely
respond to discovery:

a. Continue a scheduled hearing to enable obtaining the information. A
person who fails to respond waives KCC chapter 20.22’s time limits;

b. Exclude evidence concerning matters within the failure to respond’s
scope, or place terms and conditions on introducing that evidence;

c. Modify the applicable burden of proof or make adverse evidentiary
inferences;

d. Order specific facts as admitted by the person who failed to respond;

e. Require that the person who failed to respond pay the costs incurred by

other persons to establish discoverable facts;

f. Dismiss the order, application, or appeal of a person who failed to
respond to a discovery request, or recommend the Council take such
action;

g. Require or recommend future reconsideration of a decision if facts

subject to the discovery request emerge; and/or
h. Other relief the examiner determines appropriate.

2. To the extent feasible, the relief provided should not penalize or inconvenience
other persons or unduly delay the proceedings. When determining appropriate
sanctions, the examiner weighs the private and public interests affected by the
failure to provide discovery and a sanction’s impact on those interests.

F. Subpoenas

1. A party may move the examiner to issue a subpoena, a document compelling
the attendance of —or documents from—a person. The party explains why the
witness or documents are necessary, and why the witness or documents would
be unavailable without a subpoena.

If the examiner decides to issue a subpoena, it becomes the party’s
responsibility to serve that subpoena on the party according to the court’s civil
rule 45. Parties can enforce an examiner-issued subpoena under RCW
34.05.588(1). The party requesting a subpoena pays the cost of producing
records and the witness fees and allowances as provided in King County
superior courts by chapter 2.40 RCW and by RCW 5.56.010.
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X. PARTIES AND REPRESENTATION

A. General Principles

1.

For applications or other approvals over which the examiner has original

jurisdiction (such as preliminary plats, road vacations, or public benefit ratings),

any member of the public may offer exhibits or testimony, subject to procedural
rules or a specific examiner order.

2. For appeals, absent a specific examiner order participation is limited to the
parties. Only parties may offer exhibits, and non-parties may only offer
testimony if called as a witness by a party. Non-parties with a substantial
interest in an appeal proceeding should file a petition for intervention,
described below.

3. The standard for intervention as a matter of right is substantially higher in
examiner proceeding than in the courts, while the standard for discretionary
intervention is substantially lower in examiner proceeding than in the courts.

B. Intervention
1. Purpose

a. Intervention as a Matter of Right
The examiner allows intervention where the law confers an
unconditional right to intervene or when a non-party demonstrates a
substantial interest in the proceeding’s subject matter; that such interest
is likely to be directly affected by the proceeding’s result, that interest is
not otherwise addressable or will not be adequately represented by
existing parties, and that intervention will not impair the orderly and
prompt conduct of proceedings.

b. Discretionary Intervention
The examiner may allow intervention where the law confers a
conditional right to intervene or when the intervenor’s participation as a
party would advance the public interest, and where intervention will not
impair the orderly and prompt conduct of proceedings.

2. Procedure

GAO Meeting Materials

A petition to intervene may be made orally or in writing. Every petition is
supported by facts sufficient to justify the request. (A petition accompanied by a
request for information is subject to the time limits of IX.)

a.

Time Limits for Petition

1. A petition to intervene as a matter of right is submitted before or
at the pre-hearing conference. If no pre-hearing conference is
scheduled, a petition to intervene as a matter of right is
submitted at least twenty-one (21) days before the hearing.
Failure to timely petition to intervene waives that right.

2. A petition for discretionary intervention is submitted at the
earliest point the petitioner knows facts giving rise to the need
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for intervention. Petitions submitted after substantial evidence is
introduced are normally denied.

Petition Content

A written petition to intervene should state:

1.

The name, mailing and email addresses, and telephone number
of the person seeking to intervene;

The name, mailing and email addresses, and telephone number
of petitioner’s attorney or other representative, if any;

The specific nature and extent of the petitioner’s interests
affected by the proceeding, or the specific reasons why
intervention would advance the public interest;

Why the petitioner’s interests will not be adequately
represented by the existing parties; and

Petitioner’s claim, concern, or other statement regarding the
dispute, including the desired outcome.

Petition Processing

1.

Existing parties are afforded a reasonable opportunity to provide
written or oral comment. Petitions to intervene may be resolved
by written order or at a proceeding.

Upon approval, the petitioner becomes an intervenor with most
procedural rights of a party, subject to limitations the examiner
may impose, such as:

Limiting the intervenor’s participation to certain issues;

Requiring or limiting the intervenor’s use of discovery, cross
examination, and other procedures;

Requiring two or more intervenors and/or parties with similar
interests to combine their efforts; and

Such other terms as the examiner determines appropriate.
The examiner may amend the intervention order at any time.

An intervenor typically can fully participate if a case proceeds to
a determination of the merits, but an intervenor typically does
not control whether a case proceeds to a determination of the
merits.

Granting a petition to intervene does not confer or imply
standing to bring an action in a court or other tribunal.

C. Representation Optional

1.
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Representation by an attorney is not required for full participation. The

examiner may make reasonable allowances to enable persons unfamiliar with
proceedings to participate effectively.
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Any person, group, or organization may authorize another person (attorney or
not) to present arguments, enter exhibits, or otherwise participate as a
designated representative.

3. Any person (attorney or not) representing a party or parties promptly files a
notice of appearance.
D. Use of Representative Parties

Multiple parties and interested persons with similar interests should select one or two

persons (who need not be attorneys) as representatives to accept document service,
schedule proceedings, and otherwise facilitate efficient case management. Absent
voluntary selection, the examiner may designate someone.

Xl.  ORDER AND CONDUCT OF PROCEEDINGS

To the extent practicable and legal, hearings are conducted expeditiously. The examiner and all

participants avoid unnecessary delay. Unless otherwise communicated, proceedings are held
virtually. Hearings generally progress as follows:

A. Applications and Petitions

1. The responsible agency introduces the matter and may provide its written
report, a summary, staff exhibits, and a preliminary recommendation.

2. The applicant or petitioner presents evidence.

3. Any party (such as an intervenor) generally aligned with the applicant or
petitioner presents evidence.

4, The agency presents evidence (to the extent not provided during the agency’s
introduction.)

5. Any party (such as an intervenor) generally aligned against the applicant or
petitioner presents evidence.

6. Members of the public present evidence and argument.

7. After the initial presentations, parties may present rebuttal evidence. The
examiner may allow rebuttal by non-parties.

8. Parties’ closing arguments.

B. Appeals Where Appellant Bears the Burden of Proof (See XIV.E.)

1.
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The responsible agency introduces the matter and may provide its written
report, a summary, staff exhibits, and a preliminary recommendation.

Appellant presents evidence.

Any party (such as an intervenor, applicant, or property owner) generally
aligned with appellant presents evidence.

The agency presents evidence (to the extent not provided during the agency’s
introduction).

Any party (such as an intervenor, applicant, or property owner) generally
aligned against appellant presents evidence.

Rebuttal evidence, in the same order as initial presentation.

Parties’ closing arguments.
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C. Appeals Where Agency Bears the Burden of Proof (See XIV.E.)

1. The responsible agency presents evidence.

2. Any party (such as an intervenor, applicant, or property owner) generally
aligned against appellant presents evidence.

3. Appellant presents evidence.

4, Any party (such as an intervenor, applicant, or property owner) generally
aligned with appellant presents evidence.

5. Rebuttal evidence, in the same order as initial presentation.

6. Parties’ closing arguments.

D. Alternate Order of Proceedings

The examiner may modify proceeding order to produce a clear, fair, and efficient hearing.
Where a hearing combines applications and appeals, or combines enforcement and non-
enforcement appeals, the order will necessarily involve some adjustments. The parties
may agree to a different order. Modifying the order does not alter any applicable

burdens.

E. Decorum, Recording, and Safety

1.

All persons either physically or virtually attending an examiner proceeding
conduct themselves with the decorum and courtesy appropriate to a court-like
setting. If not, the examiner may mute or remove persons from a proceeding.
The examiner may also recess a hearing and re-convene it, pursuant to oral or
written notice, under conditions reasonable to prevent a repeat violation,
including excluding identified persons from further participation.

No weapons are permitted in the hearing room, except when in the possession
of a law enforcement officer.

XIl. PRESENTATION AND RECEIPT OF EVIDENCE AT HEARINGS

A. Oath or Affirmation
1. All testimony before the examiner is given under oath or affirmation.
2. Any interpreter swears to make a true interpretation to the best of the
interpreter’s skill and judgment.
3. Statements made by an unsworn attorney or other representative are not
evidence.
B. Admissibility of Evidence
1. Except as otherwise provided by these Rules, admissibility is not controlled by
the Washington Rules of Evidence (ER). The examiner excludes unreliable,
unduly repetitive, irrelevant, immaterial, privileged, or unconstitutionally
obtained evidence, and may use the ER as a guide in evidentiary rulings.
2. There is no outright bar to hearsay. Any trustworthy oral or documentary

GAO Meeting Materials

evidence may be offered, including hearsay. Out-of-court written statements
are typically admitted, but usually accorded less weight, than under-oath, cross-
examinable testimony.
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6.

There is no formal process for admitting expert witness testimony, but the
examiner considers an expert’s knowledge, skill, experience, training, and
education when weighing opinion testimony on scientific, technical, and other
specialized subjects. The examiner usually admits lay witness opinions, even on
matters normally within the purview of qualified experts, but considers lack of
qualification when weighing such testimony.

The examiner may admit excerpts from public documents or from books,
studies, or reports when the remainder of such material is either irrelevant or
unnecessary.

In proceedings where King County seeks a significant penalty, forfeiture, or
similar divestiture of legally cognizable rights, the examiner may more strictly
apply the ER and may require adherence to other rules applied in superior
court.

The examiner may admit evidence but limit its scope or probative value.

C. Objections

An objection to admitting evidence briefly states the ground for objection. Any evidence
entered into the record without objection is deemed admissible.

D. Cross Examination

1. In addition to questions the examiner asks, cross examination of any witness is
generally permitted.

2. Cross examination is generally limited to the subject matter of the direct
testimony and to witness credibility.

3. Parties have the right to cross examine, although an examiner may limit
intervenors’ right to cross examine. Interested persons do not have a right to
cross examine, although an examiner may permit it to create a complete record
and enhance public confidence.

4. The examiner prohibits irrelevant, cumulative, unduly repetitious,
argumentative, or abusive cross examination.

5. To achieve efficiency, the examiner may:

1. Require consolidated cross examination by parties and interested
persons sharing a common position or objective;

2. Require or permit parties and interested persons to state their questions
for the examiner to ask;

3. Limit cross examination of opinion testimony offered by interested
persons who do not claim to be experts;

4. Establish reasonable time limits for cross examination, consistent with
the requirements of due process; and

5. Allow concurrent cross examination of two or more witnesses who have
testified on the same subject matter.

6. If a witness refuses to answer any question the examiner rules proper, the
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examiner may strike some or all of that witness’s testimony.
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X1

XIV.

E.

Limits on Testimony and Argument

1. While appropriate latitude may be provided for public testimony, testimony and
argument is generally limited to matters material to the examiner’s decision.

2. The examiner admits and excludes evidence, as provided in XII.B. & .C. and
XV.B.1.

3. The examiner may establish reasonable time limits on testimony and argument.

The examiner also may provide an opportunity to submit written supplementary
testimony, allowing opposing parties a reasonable opportunity to respond.

4. Legal opinions are argument, not evidence.

EXAMINER RECORD

A.

General Standards

The examiner bases factual findings on evidence admitted into the record and on matters
subject to official notice. Examiners may conduct site inspections for the purpose of
understanding the hearing testimony and documentary evidence, but site inspection
observations themselves are not evidence.

Official Notice

1. The examiner may take official notice of the following:
a The published regulations, rules, and adopted policies of a public agency;
b. Decisions of other tribunals;
c. Generally known facts or data beyond reasonable dispute; and
d. Matters susceptible to judicial or official notice in administrative
tribunals.
2. No advance statement of intent to take official notice is required before an

examiner incorporates official notice into a finding. No fact may be officially
noticed if there is a reasonable dispute as to its accuracy.

Information Received after Close of Hearing

Unless the examiner explicitly keeps the record open, material submitted after a hearing
is not considered or included in the hearing record. The examiner may issue a
discretionary order reopening the hearing to permit its introduction and to afford a
reasonable opportunity for response.

HEARING OUTCOME

A.

Continuances

1. If a hearing cannot be completed on the date set, the examiner may announce,
before adjourning, the next hearing. No further notice is required.

2. The examiner may continue or postpone a hearing upon finding good cause or
to prevent manifest injustice.

3. Unless waived by the parties or required by law, continuances are scheduled to
meet KCC 20.22.100’s time limits. Any party who requests or consents to a
continuance beyond these time limits waives those limits. Unless otherwise

18
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specified, the waiver includes the date the hearing record closes, plus an
additional ten (10) business days.

4, As an alternative to continuing a hearing to receive further oral testimony, the
examiner may leave the record open to allow written argument or specified
additional evidence and may allow for a period of response or reply.

B. Inadequate Legal Notice

Lack of required legal notice may be raised before the hearing closes. To the extent
possible and consistent with due process, the deficient notice is cured by providing
(through continuances and other mechanisms) persons a reasonable opportunity to
effectively participate. Receipt of actual timely notice generally cures a deficiency. If
other available corrective actions are inadequate, the examiner may adjourn the hearing
and order new notice issued. The examiner may waive KCC chapter 20.22’s time limits to
cure deficient notice.

C. Remand
The examiner may remand any matter to an applicant or agency for additional
information, analysis, review, or modification.

D. Default

An examiner may enter an order of default against any party who fails to appear at a
proceeding. Failure of a party to present evidence or argument in support of the
application, petition, order, or appeal is cause for dismissal. Prior to entering a dismissal,
the examiner ascertains whether the party has received legal notice.

E. Burden of Proof

1. Except as otherwise specified by law, the moving party (the applicant, appellant,
or petitioner) bears the burden of proof.

2. Except as otherwise specified by law, in enforcement actions the agency bears
the burden of proof on those matters or issues raised in the appeal or in any
appeal amendment the examiner authorizes.

3. If the burdened party fails to introduce sufficient evidence, the examiner may
deny the application, petition, order, or appeal without taking evidence or
hearing argument in opposition.

F. Standard of Proof

1. Unless otherwise provided by law, the standard of proof is a preponderance of
the evidence, meaning that something is more-likely-than-not.

2. For appeals from threshold determinations made pursuant to the State
Environmental Policy Act, the appellant demonstrates that the determination
was clearly erroneous based on the record as a whole.

3. The examiner only grants substantial weight or otherwise accords deference
when directed to by an ordinance, statute, or pertinent case law.

G. Determination
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Unless the examiner requests additional information or briefing or otherwise re-opens
the record, the examiner transmits a determination within ten (10) business days of a
hearing’s close.

XV.  POST-HEARING PROCEEDINGS

A. Reconsideration

1.

Upon a party’s timely request or on the examiner’s own motion, an examiner
may reconsider a determination based on the existing evidential record. A
request for reconsideration is not timely if filed after the appeal deadline.

A motion for reconsideration is not a prerequisite to appealing an examiner
determination. However, a motion filed by the appeal deadline stays the appeal
period until the examiner rules on the motion.

The examiner may grant the motion if the movant shows that the examiner’s
determination was based in whole or in part on erroneous information or failed
to comply with existing laws, regulations, or adopted policies, or shows that a
procedural error prevented consideration of directly affected persons’ interests.

B. Reopened Hearing

1.

Prior to Examiner Determination or on a Motion for Reconsideration

Upon notice to the parties and interested persons, and consistent with XIII.C., the
examiner may reopen a hearing to permit additional consideration or to receive
additional information.

During Pendency of Council Appeal

Prior to Council action on an examiner’s recommendation under KCC 20.22.060,
the examiner may reopen a hearing on the examiner’s own motion or if an
appeal states potentially meritorious claims.

Upon Remand

The examiner may reopen a hearing to address an issue remanded by the Council
or another tribunal. If the examiner reopens the hearing for testimony, the
examiner provides reasonable notice of the reopened hearing. If the examiner
reopens a hearing for written submittals, the examiner provides at least seven (7)
days for such filings. The examiner’s notice sets forth the issues to be addressed
in the reopened hearing.

C. Retained Jurisdiction

Examiner determinations may expressly retain jurisdiction over a matter.

D. Minor Corrections

Examiner determinations may be revised to correct textural errors. Unless otherwise
specifically provided, such revisions do not alter or extend applicable appeal deadlines or
the effective date of the examiner determination.

XVI. FAIRNESS

A. Disqualification

GAO Meeting Materials
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2.

An examiner disqualifies from a proceeding in which that examiner’s impartiality
might reasonably be questioned.

Disqualification is mandatory whenever the examiner:
a. Has a personal bias or prejudice concerning a party;

b. Has served in a professional or business relationship with respect to the
matter in issue, or is currently associated with a person who is or was so
engaged; or

c. Has directly, or through a family member or fiduciary relationship, a
financial or personal interest in the outcome of the matter or issue.

An examiner’s previous ruling on the same or a similar issue, or for or against a
party, are not bases for disqualification.

The examiner is guided by the provisions and interpretations of Rule 2.11 of the
Code of Judicial Conduct.

B. Ex Parte Contacts

1.

GAO Meeting Materials

Examiner proceedings are subject to the appearance of fairness doctrine. No
person may contact an examiner off the record to discuss the merits of a case or
to influence the examiner’s determination.

Ex parte contacts limited strictly to the clarification of simple procedural matters
(and not to the merits of a dispute) are permitted. A deliberate ex parte contact
in violation of this section may be deemed an attempt to interfere with
examiner duties in violation of KCC 20.22.020. If a substantive ex parte
communication is made to or by the examiner, the examiner publicly discloses
it.
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ATTACHMENT 2

Auzins, Erin

From: Clerk, King County Council

Sent: Thursday, June 6, 2024 1:25 PM

To: KCC - All Council Members (Email Group)

Cc: Clerk, King County Council

Subject: FW: RE: King County Hearing Examiner DRAFT of revised Rules of Procedure-Comment by July 30,
2024

Good afternoon Councilmembers,

Below is a written public comment received in the Clerk’s inbox related to the revised hearing rules and mediation of the
King County Hearing Examiner.

Warm regards,

Gavin Muller (he/him)

Legislative Clerk - Metropolitan King County Council
516 Third Ave, Room 1200 | Seattle, WA 98104
(206) 263-3138 | gavin.muller@kingcounty.gov

From: Al Murphy <ajmurphy@skynetbb.com>

Sent: Thursday, June 6, 2024 10:54 AM

To: Clerk, King County Council <Clerk@kingcounty.gov>

Subject: Fwd: RE: King County Hearing Examiner DRAFT of revised Rules of Procedure-Comment by July 30, 2024

From: Al Murphy <ajmurphy@skynetbb.com>

Sent: Tuesday, June 4, 2024 8:44 PM

To: Hearing Examiner, King County Council <hearingexaminer@kingcounty.gov>

Subject: Re: King County Hearing Examiner DRAFT of revised Rules of Procedure -Comment
by July 30, 2024

I was very interested in the documents Animal Services Enforcement section. RASKC should
be REQUIRED to provide actual proof of their accusations instead of the word of a
complainent. They have issued their findings for decision based on hearsay and most often
have never witnessed the action they are presenting. Actual proof should be mandatory.

On Friday 31/05/2024 at 2:03 pm, "Hearing Examiner, King County Council" wrote:
Hello,

Earlier today we posted to our website a draft of our revised rules (Hearing rules and
mediation - King County, Washington) and submitted to the Clerk of Council draft
amendments to King County Hearing Examiner’s Rules of Procedure and Mediation (Ru/es). 1f
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adopted, they will replace the Rules adopted in 2017. As you have recently, in the last twelve
months, been associated with an examiner proceeding, we are sending this to you, in case you
wish to offer any feedback, large or small.

Comments are due by July 30, 2024, to clerk.council@kingcounty.gov. Official comments
must be sent to the Clerk, but we can try to answer any questions you might have at 206-477-

0860 or hearingexaminer(@kingcounty.gov.

The origin for this draft was examiner code (KCC chapter 20.22) updates adopted last year. In
addition to synching our Rules to the updated code, we have streamlined our Ruls, performed
general wordsmithing, and specifically:

o Expanded the definition section.

o Reflected the switch from our pre-Covid, hard-copy/in-person hearing process to
electronic filing/remote proceedings.

e Enhanced the information agencies should provide would-be-appellants and, later, us.

Y/Clarified prehearing disclosures, including the need to identify fact witnesses (and not
just expert witnesses) in advance of a hearing.

Y/Jettisoned three pages of unused special proceedings directions from the 1990s.
Y/Expanded the scope of prohibited off-the-record contacts with an examiner.

If you have received this email and have no interest in providing commentary, please delete or
disregard. If you know of someone else who might be interested, please feel free to forward.

Thank you for your time.

David Spohr

Hearing Examiner

King County Hearing Examiner’s Office
206-477-0860
hearingexaminer(@kingcounty.gov

www.kingcounty.gov/independent/hearing-examiner

This email is a public record and may be subject to public disclosure.
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Auzins, Erin

From: Tibbits, Chad

Sent: Monday, June 10, 2024 9:07 AM

To: Clerk, King County Council

Subject: King County Hearing Examiner DRAFT of revised Rules of Procedure - Comments, deadline July 30,
2024

| have comment on these changes pertaining to the use of Shall versus Must.
Just one example: Page 14, (B)(5) striking shall and replacing with must does not follow the Should/Shall protocol.

| don’t see in the edits the reasoning for this changes which are found throughout the rules. Why is this being done? No
Synopsis was provided on these changes.
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INTRODUCTION

A.

Purpose

The ((hearing-examinersystem)) examiner acts on behalf of the Council in considering

and applying adopted county policies and regulations. The examiner separates regulatory
controls from legislative planning, protects and promotes the community’s public and
private interests, and expands the principles of fairness, due process, ((ard)) openness,
and equity in public hearings. These Rules further those purposes by reducing delays
through active case management and efficient use of hearing time, minimizing costs to
hearing participants, and facilitating adherence to codified time limits. These Rules
replace the Rules of Procedure and Mediation (effective June 7, 2017) ((Mareh-34-3995}
and-the Rulesof Mediation{effective September15,-1995})).

Interpretation

These Rules ((wiHbe)) are applied to accomplish the above-stated purposes. Their((se
Rutes’)) jurisdictional framework derives principally from KCC chapter 20.22. They are
((FreseRutesshat-be)) interpreted consistently with relevant ((eeee)) KCC provisions.
Examiners ((alse-are-guidedwhere-appropriate;)) may be guided by provisions and
interpretations of the Washington Administrative Procedure Act (chapter 34.05 RCW),
the Rules of Civil Procedure ((£€R})), and the Rules of Evidence (({ER}-applicablein
Washington's-superiereourts)). If two Rules appear to conflict, or when the need for
interpretation arises, the more specific statement governs, and headings may be
considered in determining a Rule’s applicability.

Special Exceptions

These Rules are designed to address most normal circumstances. ((rforeseen-situations
may-rottend-themselvesto-full-iteral-Rulecomphianee:)) An examiner may exercise

reasonable flexibility and discretion when applying these Rules to unusual circumstances.

Il. DEFINITIONS

A.

"Agency" means the executive branch, including departments, divisions, sections, and
offices, the assessor, the King County board of health, and any board, commission, or
other body subject to examiner determinations.

“Burden of proof” means a party has the responsibility to persuade the examiner of a
certain fact or issue.

"Council" means the metropolitan King County council.

"Decision" means a ruling by an examiner that is the county's final administrative action.

“Determination” means ((an-examinersfinal-decision{arulingappealableto-the

recommendationforuling that goesto-the Councilforfinalaction})) a decision or

recommendation by an examiner.

“Examiner” means the ((kirg-County-HearrgExaminerandincludesany-deputy-orpro
tem-exarminerassigned-to-a-preceeding)) hearing examiner, a deputy examiner, or an

examiner pro tempore.

“Ex parte communication” means a direct or indirect communication between a
proponent, opponent, party (or their designee) and the examiner, made outside a

1
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hearing or a scheduled conference or outside the presence of all other parties, and
regarding the merits of a matter pending before the examiner. See XVI.B.

keepsrelatedto-apartiedlarease:)) "Filing" means submitting documents to the

examiner by physical delivery, including first class, registered, or certified mail, hand-
delivery, or courier, or electronically as allowed by the rules for conducting the examiner
process adopted under K.C.C. 20.22.330.

“Interested Person” means a person who is not a party but:

1. has requested (({))in writing, including by email((})), from the agency or

examiner, notice of a proceeding or determination ((frera-theresponsible-County
agency-orfrom-theexaminer-orwho));

2. has submitted comments as referred to in K.C.C. 20.20.090.C.4. or the rules for
conducting the examiner process adopted under K.C.C. 20.22.330; or

3. has participated in a hearing by providing evidence, comment, or argument,
except as provided in the definition of “party” ((submitted-comment-evidence;
orargurentto-theageney-orexaminer)).

The term does not include a person whose only communication is a signature on a

petition or on a mechanically or electronically reproduced form, or who has made a

standing request for notices or documents encompassing a case type ((efease)) or ((a))

geographic area.

J. “Intervenor” means a person who has been granted party status in a proceeding by
specific examiner order. See X.B.

K. “KCC” refers to the King County Code.

L. “Motion” means a request—presented either ((in~witirg-or)) orally during a proceeding
or in writing—that an examiner take some action.

M. “Named Party” is a party listed within the heading of an examiner-issued document.

N. “Party” means the applicant, proponent, petitioner, or appellant; the owner or owners of
property subject to a hearing; the responsible ((€ewnty)) agency; another agency with
jurisdiction or review authority over a proposal or proceeding ((that-hasrotified))
notifying the examiner((‘s-effice)) in writing of its request to be a party; the entity issuing
a ruling that is appealed to the examiner((-eranetherperson-to-whom-the-examiner
grantsparty-status:)); or a person participating substantively in the hearing, by providing
comment, evidence, or argument, is considered a party only for purposes of a motion for
reconsideration to an examiner determination or appeal of the examiner

recommendation; or another person to whom the examiner grants party status.

0. “Person” includes individuals, corporations, partnerships, other formal associations, and
governmental agencies.

P. "Recommendation" means a ruling by an examiner that goes to the council for final

action.

Q. “Responsible ((Cewnty)) Agency” means the ((kirg-County-department-divisionor
offiee)) agency that has the primary responsibility for coordinating the review of an
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application or appeal, that issued the decision or recommendation or took the action
((wHhieh)) that is the subject of the examiner proceeding, or that prepares the report
required by KCC 20.22.130.

R. “Rules” means these Rules of Procedure and Mediation, unless the context clearly

indicates otherwise.

S. “Serve” or “Service” means submitting documents to other named parties. See |V.E.
T. “Transmit” refers to documents the examiner ((serds-out)) sends to all parties and
interested persons (( i j | ing fi . i ifi i

. JURISDICTION AND INITIATION OF PROCEEDINGS

A. Jurisdiction

1.

Dependent upon Specific Delegation

The examiner’s jurisdiction is limited to matters specifically identified in the KCC,
((e¥)) assigned to the examiner by County ordinance or Council motion, or where
the examiner has implied authority to act and doing so is nhecessary to carry out a
delegated authority. Equitable or constitutional defenses are generally beyond
the examiner’s jurisdiction to decide, and ((e¥)) claims ((based-en)) challenging
the constitutionality of County regulations are always beyond the examiner’s

jurisdiction to decide. Such items may be raised to exhaust administrative
remedies, and the examiner may allow the parties to make a record to facilitate
((fo¥)) judicial review.

2. When Jurisdictional Issues can be Raised
At any time the examiner may consider the office’s jurisdiction to hear a matter.
A party or interested person ((skaH)) raises jurisdictional issues promptly upon
becoming aware of facts giving rise to the issue.
B. Commencing Proceedings
1. Examiner proceedings begin, in accordance with the applicable ((eede)) KCC, by:

GAO Meeting Materials

a. For applications or other matters where an agency issues a
recommendation and an examiner holds a public hearing and issues a
determination, the responsible agency following I11.C.1. & .2.;

b. Submitting an appeal ((statement)) to the responsible ((Sewnty)) agency;
the agency then files with the examiner the information described in
.C.1. & .3.;

c. Only if a ((eede)) KCC section mandates submitting an appeal directly to

the examiner, filing an appeal ((statement)) with the examiner;

d. The Council enacting an ordinance or adopting a motion that refers a
specific matter to the examiner; or

e. The King County Executive finalizing an inter((-))local agreement that

calls for the examiner to act ((ir-a-partewtarproceeding)).
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2.

The examiner will not schedule or consolidate hearings, adjudicate motions or
requests, provide advisory opinions, or take other action before a matter is
appropriately commenced.

C. Information Responsible ((€ewnty)) Agency Provides ((Exarriner)) to Initiate

Review
1.

4.

For each new case, the responsible agency sends the examiner:

a. A list containing names and contact information for the agency
representative, the applicant (and any representative), appellant (and
any representative), interested persons, and possible witnesses.

b. Information on whether an interpreter is needed, and if so in what
language(s).

C. Whether a pre-hearing conference is desired.

d. The number of hours likely required to conduct the hearing.

e. Any threshold motions, such as a motion to dismiss an appeal as
untimely.

For applications and other matters heard pursuant to KCC 20.22.((656-ar¢
=))060, the responsible ((Cewnty)) agency ((serdsthe-examinrer)) adds a
description of the proposal, a property description (if applicable), ((the
apphiecant'shame;)) the expected number of hearing attendees, and a desired
range of hearing dates((-and-the-estimatedlength-of timerequiredtoconduct
formation-deseribedinH-C3)).

For appeals and other matters heard pursuant to KCC 20.22.040, the
responsible agency adds the decision being appealed and the appeal, and sends
that to the examiner within seventeen (17) days of the agency receiving the

appeal(( y i

The examiner may request additional information or materials.

D. Scheduling and Notice of Hearings and Pre-Hearing Conferences

1.
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Scheduling

The examiner schedules hearings in consultation with the responsible ((Ceurty))
agency. Unless a pre-hearing conference is scheduled, or all parties agree to a
later date, the examiner typically schedules application hearings so the examiner
can complete the hearing and issue a determination within ninety (90) days of
receiving the Council’s referral or receiving the agency’s materials as described in
III.C., and typically schedules appeal hearings for within forty-five (45) days of
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receiving the agency’s materials as described in Ill.C. materials ((frem-the
responsible County-ageney)).

2. Notice of ((ard-Seheduting)) Pre-hearing Conferences
a. If the examiner decides to conduct a pre-hearing conference, at least

seven (7) days before the conference the examiner transmits notice to all
parties and interested persons ((retice-ofthe-conferencetimeand
pace)).

b. If a hearing has already been set when the examiner decides to conduct
a pre-hearing conference((-the-examinerneormaly-schedulesthe
conferenceforatleastfourteen{i4)-daysbefore the-hearing-A)) a
pending hearing date may be converted to a pre-hearing conference
upon notice to all parties and interested persons.

3. Notice of Hearings

a. For applications and other matters heard pursuant to KCC 20.22.((656
and-))060, the responsible agency prepares a proposed ordinance (title
only) to transmit to ((ard-adwises)) the Clerk of the Council ((efthe
hearings-time-and-ptace)). Once the examiner sets a hearing date,
((F))the agency and applicant ((shaH))provide ((the)) any publication,
notice by mail, and property posting required by the KCC and agency
rules.

b. For all scheduled hearings, at least fourteen (14) days before the hearing
the examiner transmits notice ((efthe-hearingtime-and-place)) to all
parties and interested persons. ((Hapre-hearing-conference-hasnot
previously-been-oraered-the-exarminersnotice-of-hearing)) The

examiner’s notice advises the parties of the opportunity to request a

conference.
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A. General Filing

In this section IV., subsections B., C., and D. outline specific rules related to appeals.

Subsection E. covers both appeals and applications. ((As-deseribed-belowthe

B. ((Statementsof)) Appeal: Procedure

1.
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The ((statermentof)) appeal, together with any fees required by ((erdinance))
KCC 4A.780.010, ((rrustbe)) is submitted in accordance with applicable
provisions of the KCC or other governing statutes, ordinances, or regulations.

Unless the KCC expressly indicates something to the contrary, the ((statement
of)) appeal ((mustbe)) is submitted directly to the agency that took the action
or made the decision being appealed.

KCC 20.22.070 and .080 set general requirements for appealing an agency
decision, but neither those sections nor these Rules dictate how agencies issue
appealable decisions or accept appeals. An agency decision appealable to the
examiner should provide a would-be appellant with information on when and
how to appeal, including how to pay an appeal fee (if applicable), the actual
appeal deadline (i.e., “by January 10, 20xx”), where to send the appeal
(including an email option), and a copy of these Rules and the relevant
examiner’s guide. If that information is unclear, a would-be appellant should
contact the agency or the examiner well before ((ef)) the deadline to ensure
that any appeal is timely and properly submitted.
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Timely ((s4bmitting)) submittal of the ((statermentof)) appeal and appeal fee (if
a fee is required under KCC 4A.780.010) are jurisdictional requirements. The
examiner cannot consider appeals that do not meet these requirements.

No specific form of the appeal ((staterment)) (i.e., email, letter, pleading, pre-

printed form) is required, unless ((etherwise-expresshyreguired-by-thekeC)) the
KCC expressly requires it; the content of the appeal ((statement)) is detailed

((ehrectly-below)) in IV.C.

C. ((Stotermentsof)) Appeal: Content

The following are default requirements for appeals governed by KCC 20.22.080; for other
types of appeals, such as those listed in KCC 20.22.070, consult the pertinent code as
referenced in KCC 20.22.070.

1.

9.

Include a copy of the decision you are appealing, or clearly identify that
decision, including the agency ((that+rade)) making the decision and the
decision’s date;

Provide your name, mailing and email addresses, and telephone number; it is
your responsibility to update the examiner if your contact information later
changes;

If you have an attorney or other representative, provide the representative’s
name, mailing and email addresses, and telephone number, and have them file
a notice of appearance with the examiner;

If two or more persons join in a single appeal, name one person as the
representative;

Identify your legal interest in the decision (such as own((eref))ing the property
or animal in dispute, a neighbor impacted by the agency decision, etc.);

Identify the errors you see in the decision ((eri-the-precessthatted-to-the
decision));
State the specific reasons why you think the decision should be reversed or

modified;

State the harm you have suffered or anticipate ((to-suffer)) suffering because of
the decision; if a group or organization, state the harm to one or more
members; and

Identify the relief you want the examiner to grant.

D. Amending Appeals ((Staterents))

1.
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Unless the examiner authorizes an appeal amendment ((te-the-appeat
statement)), matters or issues raised in the appeal ((statementshal)) define and
limit the issues the examiner considers.

If, at least seventy-two (72) hours before the appeal deadline, an appellant
requested from the County relevant information and has not timely received
such, the appellant may include with the appeal ((statement)) a notice that such
((statement)) appeal is incomplete, the matters subject to the outstanding
information request, the date of the request, the County employee to whom
the request was directed, and the nature and relevance of the information
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solicited. Under such circumstances, the examiner ((sha#))authorizes an appeal
amendment, consistent with the deadlines for timely appeal processing.

3. Beyond subsection IV.D.2., there is no right to amend an appeal ((statement))
after the appeal deadline, but the examiner has discretion to allow such. Where
a pre-hearing conference is scheduled, any motion to amend ((sha#)) should be
offered by no later than the conference. Where a hearing is scheduled without a
conference, a motion to amend ((shat-be)) is filed by ((the)) any deadline the

((roticeof)) hearing notice sets ((ferreguestingaconference)).

E. Filing and Service
1. Overview
a. The following default rules apply ((te-fiirgand-service)) after the agency
submits an application or appeal to the examiner (as described in |II.C.).
((Fhe-examinermay-seat))
b. Unless the examiner sets alternative requirements for a particular case,

all documents are emailed to the examiner and to the other named
parties. Limited, technical assistance is available by emailing
hearingexaminer@kingcounty.gov or by calling (206) 477-0860 ((Gater
emat)) well in advance of a filing deadline.

c. In certain circumstances, the examiner may accept documents by mail. It
is the person’s responsibility to call or email well in advance of a filing
deadline to notify the examiner and request a special accommodation.

d. Information provided orally or by voice mail or a similar medium does
not constitute filing or service, nor does it preserve any rights. A
document is deemed filed only upon actual receipt. When delivery
occurs after 4:00 p.m. or on a weekend or holiday, the document is
deemed received on the next business day.
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((E=f))Filing and Serving Documents ((with-the-Examiner))

d.

Responsibility: It is the sender’s responsibility to confirm the examiner’s

receipt {(efan-e-filingReguestinga-confirmationreceiptemaibs
recommended—tisasendersresponsibiityte-confirm)) and that the

examiner can read, view, and/or listen to ((ap-e-fiirgtest)) a filing, or
else the submission may be excluded from the record. Requesting a

confirmation receipt email is recommended.

Format: Email attachments ((mast)) should be in the following readable
formats:

File type Format
Documents .pdf, .docx (preferred); ((dee;

-doex)) .jpeg, and .xIsx
(acceptable)

Audio .mp3

Video .mp4

Nam((es))ing: Emails and any attachments ((shewtd)) reference the case
number, party name, and document title, and should clearly reflect the
intended order (like exhibit A1, A2, etc.) ((eg¥-

/A aa a \VWiFa aValiaVal Alhan n-ala

Multiple ((Attaehments)) Emails Discouraged: Size permitting ((Asrrueh
as-practicable)), a submission (such as a motion and its supporting
evidence, including any images) should be organized as a single email

((electronic-document—There-are-exceptions:-to-rreetemail-megab

Size: ((Fhere-are-two-sizerestrictions—3-)) Emails are generally limited to
ten (10) megabytes (MB) per email. Participants may break electronic
documents into smaller pieces and send multiple emails to meet the MB
limit (({seePE3-€})). A shareable link containing the documents is

acceptable, if the link is easily opened and can be downloaded by the
deadline. Emails larger than ten (10) MB will likely bounce back and will
not be considered filed.
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f. Signatures: Digital signatures are not required, but emails should
reference the sender’s name, address, and phone number.

h. Copy Other Parties: Except for emails related to clarifying simple
procedural matters (and not to the merits of a dispute), senders copy the
other named parties on emails to the examiner.
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V. MEDIATION

A. Introduction

Mediation is a((p-rfermal)) voluntary and confidential dispute settlement process in
which a trained, neutral individual called a mediator helps people work together to
resolve disagreements and find mutually acceptable solutions. Mediation can save time
and money, protect participants’ privacy, allow participants to retain control over the
process and outcome, allow consideration of options beyond those an examiner would
have authority to address, and generally create more satisfactory results than what an
examiner might otherwise impose. The examiner encourages using mediation to reach
voluntary and mutually acceptable resolutions.

B. Initiation

1.

C. Process

1.
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Mediation may be requested at any time by any party or interested person, or it
may be suggested by the examiner or Council.

Mediation does not automatically stay examiner timelines. If all parties agree to
mediate and to extend the deadlines, the examiner continues the proceedings.
In the absence of uniform agreement, the examiner may stay the case or extend
deadlines where the examiner details why good cause supports such action ((i

The examiner may provide information on mediation resources, including pro
bono or low-cost mediation services, but the examiner does not warrant or
represent the fitness or suitability of any such resource. ((Participantsshal-be

Mediators ((shal)) are generally ((be)) responsible for the mediation process
and conduct, such as: communicating with mediation participants; determining
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whether parties or interested persons other than those who had previously
requested or agreed to pursue mediation should participate; and the terms,
sequence, timing, cost, cost share, and other components of the mediation.
Absent an explicit agreement to the contrary, ((the-mediationshal-be))
mediations are conducted pursuant to the Uniform Mediation Act, chapter 7.07

RCW.
D. Conclusion
1. When the mediator determines the mediation process is complete, the

mediator ((shah)) (consistent with RCW 7.07.060) reports to the examiner,
attaching any signed agreement(s).

2. If no agreement was reached, the examiner process ((shak)) proceeds as if no
mediation had occurred.

3. If an agreement is reached, the examiner may accord it substantial deference in
determining a subsequent examiner action, but an agreement does not
necessarily obviate the need for (nor limit the scope of) a public process
otherwise required by law. The settlement’s impact depends on several factors,
such as: whether the case is an application (where the examiner has a duty to
issue a determination) or an appeal (where the examiner’s only jurisdiction is
the appeal); whether the mediation resolved all issues for all parties and
interested persons; and what the examiner is being requested to do (grant a
motion withdrawing an order or appeal, versus issue an order on the merits).

VI.  AGENCY FILES ((+STAFFREPORTS SPECIAL STUDIES REVIEWS AND
RESPONSES)), REPORTS, AND RESPONSES

A. Agency File

The responsible ((€eunty)) agency ((shaH)) maintains a file that includes all applications,
reports, studies, reviews, responses, correspondence, memorandums, and other
documents concerning a matter within the examiner’s jurisdiction. ((Srtess-specificatly

B. Timeliness of Staff Report ((NetJurisdictionat-Contiruance-as-Remedy))
Failure of the responsible ((Geunty)) agency to timely issue the KCC 20.22.130 report
does not void the examiner’s jurisdiction, but it may be grounds for a continuance, if a
party or interested person can demonstrate that the failure has resulted in prejudice to
the movant that cannot be otherwise mitigated. ((fr-the-absence-of-extenuating
eireumstancessuch-a-contingance-shatbnetbelongerthantwe-weeks:)) In egregious

circumstances, the examiner may apply the sanctions of IX.E.
C. Optional Written Responses

For applications, parties and interested persons may file written responses to issues
raised by appeals, reports, and studies. For appeals, only parties may generally file. See
X.A. The examiner may set requirements and deadlines. Unless otherwise ordered,
responses ((shat-be)) is filed at least three (3) business days before a hearing, ((with
copies-served-contemporaneoushupon)) copying all named parties. The examiner may

exclude responses not timely served.

12
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VII.  PRE-HEARING MOTIONS AND PROCEEDINGS

A. Consolidation or Concurrent Hearings

1. If a proposal requires more than one County permit or appeal hearing, or if
multiple proceedings involve a significant, common issue of fact, law, or policy,
any party may, at least twenty-one (21) days before the first hearing, request
consolidated or concurrent hearings. The motion shall identify common issues,
as well as major issues (if known) unique to each proceeding. The motion shall
state whether the other parties consent.

2. ((troeting-on-such-a-motion <)) The examiner considers whether consolidation

or concurrent hearings will achieve greater efficiency of time and effort, and the
extent to which issues unigue to each proceeding likely require separate
treatment. The examiner may also order consolidation or concurrent hearings
without a motion.

B. Dispositive Motions
1. A party may move to dismiss an appeal, in whole or in part, if:

a. The appellant lacks standing to appeal the decision or action challenged;

b. The appeal or any required fee was not filed by the relevant deadline;

C. The examiner lacks jurisdiction, in whole or in part, over the subject
matter;

d. The appeal is frivolous on its face; or

e. The appeal ((statement)) is not sufficiently specific to ((apprise)) inform
the other parties of the appeal’s factual basis ((spenr-whichrehefs
soughth-ort))

f. The grounds stated ((de-retconstitute)) are not a legally adequate basis

for appeal. ((fr-tiew-ofdismissatthe-examinermay-clarify-theissueson
appeat-or-may-require-the-appeliantto-filea-clarification:))
2. Motions to dismiss an appeal that do not meet these requirements ((shat-be))
are reviewed as motions for summary judgment.

3. In lieu of dismissal, the examiner may clarify the appeal issues or may require
the appellant to file a clarification.

4, Due to the efficiency and user-friendliness of the hearing process (relative to
court ((eiv#)) trials) and tight KCC deadlines for completing the examiner
process, summary judgment motions are dis((-))favored. Summary judgment
motions may be entertained when the moving party demonstrates that:

a. The relevant matters primarily involve legal interpretations based on
facts that are either uncontested or can be easily determined
((expeditiousty));

b. The parties against whom the motion is made will not be unduly

inconvenienced or prejudiced by participating in a more legally-complex
proceeding; and

13
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C. The motion can be decided without rescheduling previously established

procedural deadlines and hearing dates, or the other parties consent to
an extension.

A party intending to file a dispositive motion (other than a threshold motion
discussed in II.C.1.) ((shaH)) requests a pre-hearing conference, if one has not
been previously scheduled; failure to do so is grounds for motion denial.

C. Requests to Postpone or Continue

1.

A party ((shah)) files a motion to postpone a proceeding as soon as the need
((forthe-postponement)) becomes known((-the-metion-shall)), detailing the
reasons for the request. The examiner may act on the motion alone, may
request comment, or may schedule a motion hearing. The examiner considers
((whetherthereguestcan-begranted-consistentwith)) the applicable ((cede))
KCC deadlines, ((the-rature-of)) the proceeding type ((beirgecontinued)) (for
example, a public hearing with published notice versus a ((telephenie)) status
conference), ((whetherthereare)) reasonable alternatives to a continuance,
and (( . . " .
reenvenienced)) prejudice or undue inconvenience to other parties or
interested persons.

Motions to postpone a hearing received less than seven (7) days prior to the
hearing normally are granted only if the need was not reasonably foreseeable,
all parties consent, or for an emergency. ((Unalessotherwise-ordered:
postpenements-do-rotextend-discovery-deadhines:))

A proceeding may be rescheduled (with or without a motion) at the examiner’s

discretion for ((the)) safety or welfare reasons ((efthepublicpartiesand
nterested-persens)), to assure due process ((eftaw)), or for other purposes
consistent with these Rules.

D. Procedural Requirements

Except as otherwise provided by these Rules or by examiner order, pre-hearing motions
((sha#)) conform to the following requirements:

1.
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All written pre-hearing motions ((shat-be)) are presented ((with)) in a separate
document ((headed-orcaptioned)) labeled to clearly identify the motion.

Unless otherwise provided, or unless good cause is shown, pre-hearing motions
((shat-be)) are filed and served at least twenty-one (21) days before the hearing.

All parties ((shat-be)) are afforded a reasonable opportunity to respond to a
dispositive motion.

Any pre-hearing motion ((which-can-be-granted-onlyuponafindingof-factshall
be)) requiring findings of fact are accompanied by competent ((affidavits-setting

forth-alnecessary-factualmatters;)) declarations, unless such facts are already
established in the record. The need for lengthy affidavits ((terdste)) usually

indicates the ((irappropriatenessofsuech-a)) motion is inappropriate.
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5. ((Affidavitsrray-be-made-with-wordsto-theeffectof)) Declarations should

state, “I certify under penalty of perjury pursuant to the laws of the State of
Washington that the foregoing is true and correct” above the ((affiants))
declarant’s signature, and ((by-previding)) list the date and place signed.

VIIl.  PRE-HEARING CONFERENCES

A.

Purpose

Pre-hearing conferences promote efficient case management by ((previdingan-inrformalt
avenuefor)) identifying issues and ((eiseevery)) information needs early, ((are-for))
resolving procedural matters in complex cases, and determining next steps. Evidence
((wiH-notbe)) is not received at a pre-hearing conference, ((exceptasreguiredforrahng))
unless necessary to rule on a motion. (({Rre-markingand-riroducigexhibitsmay-oceur
atthe-exarminers-diseretions))

Initiation

A party ((shatmevefor)) requests a pre-hearing conference as soon as ((the-rmoevirg

parbyrecognizes)) the need becomes known, stating the reasons for the request. The
examiner, with or without a party motion, may convene a pre-hearing conference to:

1. Determine whether to proceed to hearing or whether the parties jointly wish to
pursue an alternative track;

2. Identify, clarify, or limit ((;consehdateorsimptify)) the issues;
((Hear-and-consideranypendingpre-hearing-motions:))

4, Discuss pre-hearing disclosures and motions and set pre-hearing deadlines ((Set

5.
6. Schedule the hearing date, time, and approximate duration; and
7. Address other matters to make the hearing process more efficient ((Eenrsider
case)).
Settlement

The examiner may inquire about the status of settlement discussions, and future
prospects for resolution. Participants should not, however, share with the examiner any
substantive settlement offer details.

((ConferenceProceedings)) Future Motions

At the conference, parties((—)), or interested persons who wish to become parties((—
sha#)), identify any pre-hearing motions they intend to offer, if not already submitted.
Failure to make or disclose a motion at conference is grounds for motion denial.

Pre-hearing Order

Following a pre-hearing conference, the examiner issues an order specifying the items
determined at the conference and other requirements.

15
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IX.

DISCOVERY

A.

Purpose

Discovery (gathering information prior to a hearing) in the examiner process is not
designed to duplicate the robust pre-trial discovery common to the courts ((eiv
Htigation)). And the code KCC sets tight deadlines for the examiner to complete the entire
hearing process. Thus, the primary means of discovery is through reviewing the agency’s
case file, reviewing the parties’ exhibits and witness lists prior to hearing, and cross

examining witnesses at hearing. Limited discovery beyond that is available only in

compelling circumstances. ((Limited-discoverys-authorizad-toassistpartiesand

Agency File
Access to the County file for the application or appeal under review is presumptively

available, either informally from the agency, pursuant to a public records request, or via
examiner order.

Routine Disclosures((every)) Required

If no pre-hearing conference is held, the examiner’s hearing notice will contain
instructions and deadlines (typically starting two weeks before a hearing) for submitting

exhibits, exhibit list, and fact and expert witness lists. ((eemmunicatesto-atpartiesthe

Discretionary Discovery
1. ((Contraryto-civiHhitigation))Unlike the courts, where the ((thumb-is-entheseale

faverof)) default is greater pre-trial discovery, outside of IX.B. and IX.C., in
examiner proceedings the ((thurb-is-onthe-scaleinfavorofgreater)) default is

limited pre-hearing discovery.
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discoveryshat-be)) Requests for discovery beyond those in IX.B. and IX.C. are
made at a pre-hearing conference or as set forward in the hearing notice

((written-motionfiled-and-served-upon otherharredpartesana-upen

hearing)). The examiner may grant these requests upon finding that (a) the
moving party or person has demonstrated a ((substantiat)) compelling need ((fer
the-infermationreguested)); and (b) the party or interested person to whom
the request is directed will not be unreasonably inconvenienced or incur
unreasonable cost complying.

Discretionary discovery requests ((shat-be-targeted-toward-obtaining)) target

clearly identified, specific, relevant information. Requests to depose or
interview individuals otherwise available to testify at ((fer)) hearing, requests for
blanket production of documents (beyond the County file for the application or
appeal under review), or ((fergthy)) interrogatories((;)) are disfavored and, in
the absence of compelling circumstances, will not be granted.

An interested person seeking discretionary discovery ((shal)) concurrently files a
petition to intervene. See X.B.

The examiner, with or without a motion, may order ((any-discoveryauthorized

by-these-Rules-when)) discovery necessary for the record’s fair and complete
development.

E. Sanctions

1.
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The examiner may impose the following sanctions for fail((wre))ing to fully and
timely respond to discovery:

a. Continue a scheduled hearing to enable obtaining the information

((regquested-to-be-obtained)). A ((party)) person who fails to respond ((is
deemed-to-have-waived)) waives KCC chapter 20.22’s time limits;

b. Exclude evidence concerning matters within the failure to respond’s
scope, or place terms and conditions on introducing that evidence;

c. ((Fo-the-extentpermitted-by-taw,m))Modify the applicable burden of

proof or make adverse evidentiary inferences;

d. Order specific facts ((subjectto-the-discoveryrequestas-havingbeen)) as

admitted by the person who failed to respond;

e. Require that the person who failed to respond pay the costs incurred by
other ((parties-orinterasted)) persons to establish discoverable facts;

f. Dismiss the order, application, or appeal of a ((party)) person who failed

to respond to a discovery request ((ferdiscovery-orrecommend-such
action-to-the Counell));

g. Require or recommend future reconsideration of a decision if facts
subject to the discovery request emerge; and/or

h. Other relief the examiner determines appropriate.
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To the extent feasible, the relief provided ((shaH)) should not penalize or
inconvenience other ((parties)) persons or unduly delay the proceedings. When
determining appropriate sanctions, the examiner weighs the private and public
interests affected by the failure to provide discovery and ((the-ipactofthe
sanpetions)) a sanction’s impact on those interests.

F. Subpoenas

1.

A party may move the examiner to issue a subpoena, a document compelling
the attendance of —or documents from—a person. ((+-recessary-to-present
the-movantscase—TFhe-movantshall)) The party explains why the witness or
documents are necessary, and why the witness or documents would be

unavailable ((absent)) without a subpoena. ((Subpoenas-wil-beissued-atthe

’

If the examiner decides to issue a subpoena, it becomes the party’s
responsibility to serve that subpoena on the person subpoenaed, according to

the court’s civil rule 45. Parties can enforce an examiner-issued subpoena under
RCW 34.05.588(1). The party requesting a subpoena ((skha#)) pays the cost of
producing records and the witness fees and allowances as provided in King
County superior courts by chapter 2.40 RCW and by RCW 5.56.010.

X. PARTIES AND REPRESENTATION

A. General Principles

1.

For applications or other approvals over which the examiner has original
jurisdiction (such as preliminary plats, road vacations, or public benefit ratings),
any member of the public may offer exhibits or testimony ((ata-hearihg)),
subject to ((proceduratrulesof generalapphicabilibyorte)) these Rules or a

specific examiner order.

For appeals, absent a specific examiner order participation is ((rermaty)) limited
to the parties. ((Nen-partiesusuatyray)) Only parties may offer exhibits, and
non-parties may only offer testimony if called as a witness by a party. Non-
parties with a substantial interest in an appeal proceeding should file a petition
for intervention, described below.

The standard for intervention as a matter of right is substantially higher in

examiner proceeding than in the courts; while the standard for discretionary
intervention is substantially lower in examiner proceeding than in the courts.

B. Intervention

1.
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a.

Purpose
Intervention as a Matter of Right

The examiner ((shah)) allows intervention ((where)) when the law
confers an unconditional right to intervene; or:

(i) when a non-party demonstrates a substantial interest in the
proceeding’s subject matter((;));
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(i) that such interest is likely to be directly affected by the proceeding’s
result and that such interest is not otherwise addressable or will not be
adequately represented by existing parties((;)); and

(iii) that intervention will not impair the orderly and prompt conduct of
proceedings.

b. Discretionary Intervention

The examiner may allow intervention where the law confers a
conditional right to intervene or when the intervenor’s participation as a
party would advance the public interest, and where intervention will not
impair the orderly and prompt conduct of proceedings.

Procedure

A petition to intervene may be made orally or in writing. Every petition ((sha#
be)) is supported by facts sufficient to justify the request. (A petition
accompanied by a request for ((diseevery)) information is subject to the time
limits of IX.)

a. Time Limits for Petition

1. A petition to intervene as a matter of right ((shat-be)) is
submitted before or at the pre-hearing conference. If no pre-
hearing conference is scheduled, a petition to intervene as a
matter of right ((shatHbe)) is submitted at least ((fourteen{d4}))
twenty-one (21) days before the hearing. Failure to timely
petition to intervene ((as-a-matterofright)) waives that right.
((Fhe-examinerretainsdiscretionto-grapntanuntimely
terventionregquests:))

2. A petition for discretionary intervention ((shat-be)) is submitted
at the earliest point the petitioner knows facts giving rise to the
need for intervention. Petitions submitted ((subsequenttothe
troduction-of)) after substantial evidence is introduced are
((wiH)) normally ((be)) denied.

b. Petition Content

A written petition to intervene should state:

1. The name, mailing and email addresses, and telephone number
of the person seeking to intervene;

2. The name, mailing and email addresses, and telephone number
of petitioner’s attorney or other representative, if any;

3. The specific nature and extent of the petitioner’s interests
affected by the proceeding or the specific reasons why
intervention would ((be-)) advance the public interest;

4, Why the petitioner’s interests will not be adequately
represented by the existing parties;

5. How the intervenor’s participation as a party would advance the
public interest
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6. Petitioner’s claim, concern, or other statement regarding the
dispute, including the desired outcome.

C. Petition Processing

1 ((Retiti : :

conference-or-hearing:)) Existing parties ((shat-be)) are afforded
a reasonable opportunity to provide written or oral ((cemment))

response. Petitions to intervene may be resolved by written
order or at a proceeding.

2. Upon approval, the petitioner becomes an intervenor with most
((£he)) procedural rights of a party, subject to limitations the

examiner may impose, such as ((—Cenditionsofinterventionmay
nclude)):

(i) Limiting the intervenor’s participation to ((thestated-interest
tdentified-in-the-petition)) certain issues;

(i) Requiring or limiting the intervenor’s use of discovery, cross((-))
examination, and other procedures;

(iii) Requiring two or more intervenors and/or parties with similar
interests to combine their efforts; and

(iv) Such other terms as the examiner determines appropriate.
The examiner may amend the intervention order at any time.

4. An intervenor typically can fully participate if a case proceeds to
a determination of the merits, but an intervenor typically does
not control whether a case proceeds to a determination of the
merits.

5. Granting a petition to intervene does not confer or imply
standing to bring an action in a court or other tribunal.

C. Representation Optional

1. Representation by an attorney is not required for full participation. The
examiner may make reasonable allowances to enable persons unfamiliar with
proceedings to participate effectively.

2. Any person, group, or organization may authorize another person (attorney or
not) to present ((written-erorat)) arguments, enter exhibits, or otherwise
participate ((in-a-hearing)) as a designated representative.

3. Any person (attorney or not) representing a party or parties promptly files a
notice of appearance.

D. Use of Representative Parties
Multiple parties and interested persons with similar interests ((are-enceuraged-to))
should select one or two persons (who need not be attorneys) as representatives to

accept document service, schedule ((hearings)) proceedings, and otherwise facilitate
efficient case management. ((f-the-absence-of)) Absent voluntary selection, the

examiner may designate ((ere-ormorereprasentatives)) someone.
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Xl.  ORDER AND CONDUCT OF PROCEEDINGS

To the extent practicable, and consistent with legal requirements, hearings are conducted
expeditiously. The examiner and all participants ((sha#)) avoid unnecessary delay. Unless

otherwise communicated, proceedings are held virtually. ((Subjectto-the-terms-ofany-pre-

hearingorder-h))Hearings generally ((proceed-as-deseribed-below)) progress as follows:
A. Applications and Petitions

1.

The responsible ((Eeunty)) agency introduces the matter and may provide its
written report, a ((syrepsis)) summary, staff exhibits, and a preliminary
recommendation.

The applicant or petitioner presents evidence ((ard-argument)).

Any party (such as an intervenor) generally aligned with the applicant or
petitioner presents evidence.

ntreduction:)) The agency presents evidence (to the extent not provided during
the agency’s introduction.)

Any party (such as an intervenor) generally aligned against the applicant or
petitioner presents evidence.

Members of the public present evidence and argument.

After the initial presentations, parties may present rebuttal evidence. The

examiner may allow r((R))ebuttal by non-parties ((sray-be-atowed-atthe
o o).

Parties’ closing arguments.

B. Appeals Where Appellant Bears the Burden of Proof (See XIV.E.)

GAO Meeting Materials

((Parties" openingstatements{optionals))

The responsible ((Geunty)) agency introduces the matter and may provide its
written report, a ((syrepsis)) summary, staff exhibits, and a preliminary
recommendation.

Appellant presents evidence.

Any party (such as an intervenor, applicant, or property owner) generally
aligned with appellant presents evidence.
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The agency presents evidence (to the extent not provided during the agency’s
introduction).

Any party (such as an intervenor, applicant, or property owner) generally
aligned against appellant presents evidence.

Rebuttal evidence, in the same order as initial presentation.

Parties’ closing arguments.

C. Appeals Where Agency Bears the Burden of Proof (See XIV.E.)

1. ((Parties~openingstatements{optional)))

2. The responsible ((Ceunty)) agency presents evidence.

3. Any party (such as an intervenor, applicant, or property owner) generally
aligned against appellant presents evidence.

4, Appellant presents evidence.

5. Any party (such as an intervenor, applicant, or property owner) generally
aligned with appellant presents evidence.

6. Rebuttal evidence, in the same order as initial presentation.

7. ((Fhe-agency-makesitsfinalrecommendation:))

8. Parties’ closing arguments.

9.

D. Alternate Order of Proceedings

The examiner may modify proceeding order to produce a clear, fair, and efficient hearing.
Where a hearing combines applications and appeals, or combines enforcement and non-
enforcement appeals, the order ((wiH)) of proceedings may necessarily involve some

adjustments. Additionally, the parties may agree to a different order of proceedings than

proscribed above and present to the examiner for consideration. ((Fre-erdermay-also-be

’

)). Modifying the order of

E. Decorum, Recording, and Safety

1.

GAO Meeting Materials

All persons ((irattendanceshalt)) either physically or virtually attending an
examiner proceeding conduct themselves with the decorum and courtesy
appropriate to ((guasiudicial-proceeadings)) a court-like setting. If not, the
examiner may mute or remove persons from a proceeding. The examiner may
also recess a hearing and re((-))convene it, pursuant to oral or written notice,
under conditions reasonable to ((assure-thatthevielatiopis-netrepeated))
prevent a repeat violation, including excluding ((Such-cenditionscaninrclude
execlusien-of)) identified persons from further participation.
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2. No weapons ((shat-be)) are permitted in the hearing room, except when in the
possession of a law enforcement officer.

XIl. PRESENTATION AND RECEIPT OF EVIDENCE AT HEARINGS

A. Oath or Affirmation
1. All testimony before the examiner ((shat-be)) is given under oath or affirmation.

2. Any interpreter ((shaH)) swears to make a true interpretation ((te-thepersen

wnderstandsand-to-repeatthe-personsstaterments-nEnghish)) to the best of

the interpreter’s skill and judgment.

3. Statements made by an unsworn attorney or other representative are not
evidence.

B. Admissibility of Evidence

1. Except as otherwise provided by these Rules, admissibility is not controlled by

the Washington Rules of Evidence (ER). ((Ary-trustworthy-orat-or-documentary
evidence-may-bereceivad-ncludingreliable-hearsay:)) The examiner excludes

unreliable, unduly repetitive, irrelevant, immaterial, privileged, or
unconstitutionally obtained evidence, and may use the ER as a guide in
evidentiary rulings.

2. There is no outright bar to hearsay. Any trustworthy oral or documentary
evidence may be offered, including hearsay. Out-of-court written statements
are typically admitted, but usually accorded less weight, than under-oath, cross-
examinable testimony.

3. There is no formal process for admitting expert witness testimony, but the
examiner considers an expert’s knowledge, skill, experience, training, and
education ((efan-expertirevaluatingthe-weight-to-give)) when weighing
opinion testimony on scientific, technical, and other specialized subjects. The
examiner usually admits lay witness opinions, even on matters normally within
the purview of qualified experts, but considers lack of qualification ((i?)) when
weighing such testimony.

4, The examiner may admit excerpts from public documents or from books,
studies, or reports when the remainder of such material is either irrelevant or
unnecessary.

5. In proceedings ((where)) when King County seeks a significant penalty,

forfeiture, or similar divestiture of legally cognizable rights, the examiner may
more strictly apply the ER and may require adherence to other rules applied in
superior court.

6. The examiner may admit evidence((;)) but limit its scope or probative value.

((Bxhibits
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10.

11.

12.

13.

14.

Objections

An objection to admitting evidence ((shaltstate-briefly)) briefly states the ground for
objection. Any evidence entered into the record without objection is ((be)) deemed

admissible. ((Fre-examinerdeterminesthe probativevaluefany—o
trto-therecord:))
Cross Examination
1. In addition to questions the examiner asks, cross examination of any witness is
generally permitted((-exeeptastmited-by-theseRules)).
2. Cross examination is generally limited to the subject matter of the direct

testimony and to witness credibility.

3. Parties have the right to cross examine, although an examiner may limit
intervenors’ right to cross examine. Interested persons do not have a right to
cross examine, although an examiner may permit it to create a complete record

24
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E.

6.

and enhance public confidence ((-ardh-Hfitdeeshotunduly-burden
proceedings)).

The examiner prohibits irrelevant, cumulative, unduly repetitious,
argumentative, or abusive cross examination.

((Hr-oreerto)) To achieve efficiency, the examiner may:

1. Require consolidated cross examination by parties and interested
persons sharing a common position or objective;

2. Require or permit parties and interested persons to state their questions
for the examiner to ask;

3. Limit cross examination of opinion testimony offered by interested
persons who do not claim to be experts;

4. Establish reasonable time limits for cross examination, consistent with

the requirements of due process; and

5. Allow concurrent cross examination of two or more witnesses who have
testified on the same subject matter.

If a witness refuses to answer any question the examiner rules proper, the
examiner may strike some or all of that witness’s testimony.

Limits on Testimony and Argument

1.

4.

While appropriate latitude may be provided for public testimony, testimony and
argument is generally limited to matters material to the examiner’s decision.

The examiner admits and excludes evidence, as provided in XI.B. & .C. and
XV.B.1.

The examiner may establish reasonable time limits on testimony and argument.
The examiner also may provide an opportunity to submit written supplementary

testimony, ((i-which-case-the-examineralows)) allowing opposing parties a
reasonable opportunity to respond.

Legal opinions are ((aceepted-as)) argument, not ((as)) evidence.

X, EXAMINER RECORD

A.

General Standards

((HaH-euasi-udiciat-examinerproceedings-t)) The examiner bases factual findings on
evidence admitted into the ((hearing)) record and on matters subject to ((jueheiat)) official

notice. Examiners may conduct site inspections for the purpose of understanding the
hearing testimony and documentary evidence, but site inspection observations
themselves are not evidence((reutside-ofthaeXN-F-context)).

GAO Meeting Materials
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6.
7.
8.
9.
10.
B. Official Notice
1. The examiner may take official notice of the following:
a. The published regulations, rules, and adopted policies of a public agency;
b. Decisions of other tribunals;
c. Generally known facts or data beyond reasonable dispute; and
d. ((Ay-ethermatier)) Matters susceptible to judicial or official notice in
administrative tribunals ((eperating-pursuanttofederalorWashington
administrative-procedure-acts)).
2. No advance statement of intent to take official notice is required((--butafter

an)) before an examiner incorporates official notice into a finding((-partiesand
No fact ((shaH)) may be officially noticed if there is a reasonable dispute as to its
accuracy. ((Fre-examinershal-takeappropriateactioninresponsetoa
challepge;))

C. Information Received after Close of Hearing

Unless the examiner explicitly keeps the record open, material ((Evidence-erargument))
submitted after a hearing is not considered or included in the hearing record((-urtessthe
exarmerissaes)). The examiner may issue a discretionary order reopening the hearing to
permit its introduction and to afford a reasonable opportunity for response.

((SPECALPROCEEDINGS
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XIV.  HEARING OUTCOME

A. Continuances

1. If a hearing cannot be completed on the date set, the examiner may announce,

before adjourning, the ((tireandplaceofacontinued)) next hearing. No

further notice is required.
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2. The examiner may continue or postpone a hearing upon ((a)) finding ((ef)) good
cause or to prevent manifest injustice.

3. Unless waived by the parties or required by law, continuances are scheduled to
meet KCC 20.22.100’s time limits. Any party who requests or consents to a
continuance ((thatprotongstheproceeding)) beyond these time limits waives

((comphianee-with-sueh)) those limits. Unless otherwise specified, the waiver
((shaM)) includes the date the hearing record closes, plus an additional ten (10)

business days.

4, As an alternative to continuing a hearing to receive further oral testimony, the
examiner may leave the record open to allow written argument or specified
additional evidence((;)) and may allow for a period of response or reply.

B. Inadequate Legal Notice

Lack of required legal notice may be raised ((by-any-persenatany-time)) before the

hearing closes. To the extent possible and consistent with due process, the deficient
notice is cured by providing (through continuances and other mechanisms) ((adversely
affected)) persons a reasonable opportunity to effectively participate. Receipt of actual
timely notice ((efa-preceeding)) generally cures a deficiency. If other available corrective
actions are inadequate, the examiner may adjourn((s)) the hearing and order((s)) new
notice ((te-be)) issued. The examiner may waive KCC chapter 20.22’s time limits to cure
deficient notice.

C. Remand
The examiner may remand any matter to an applicant or agency for additional
information, analysis, review, or modification.

D. Default

An examiner may enter an order of default against any party who fails to appear at a
proceeding. Failure of a party to present evidence or argument in support of the
application, petition, order, or appeal((-ei ' - e
writingprior-to-eratthe-timesetforthe-hearing)) is cause for dismissal. Prior to entering

a dismissal, the examiner ((shaH)) ascertains whether the party has received legal notice

i e bearg s i

E. Burden of Proof

1. Except as otherwise specified by law ((er>¢1%)), the moving party (the applicant,
appellant, or petitioner) bears the burden of proof.

2. Except as otherwise specified by law ((e=¥R%)), in enforcement actions the
agency bears the burden of proof on those matters or issues raised in the
appeal ((statement)) or in any appeal ((staterment)) amendment the examiner
authorizes.

3. If the burdened party fails to introduce sufficient evidence, the examiner may
deny the application, petition, order, or appeal without taking evidence or
hearing argument in opposition.

F. Standard of Proof
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1. Unless otherwise provided by law, the standard of proof is a preponderance of
the evidence, meaning that something is more-likely-than-not.

2. For appeals from threshold determinations made pursuant to the State
Environmental Policy Act, the appellant ((rust)) demonstrates that the
determination was clearly erroneous based on the record as a whole.

3. The examiner only grants substantial weight or otherwise accords deference
when directed to by an ordinance, statute, or pertinent case law.

G. Determination

Unless the examiner requests additional information or briefing or otherwise re-opens
the record, the examiner ((issbes)) transmits a determination within ten (10) business

days of ((the-close-ofthe-hearing)) a hearing’s close.
XV. POST-HEARING PROCEEDINGS

A. Reconsideration

1.

Upon a party’s timely ((reguest)) filing of a motion for reconsideration or (st
spente)) on the examiner’s own ruling, an examiner may reconsider a
determination based on the existing evidential record. A ((reguest)) motion for

reconsideration is not timely if filed after the appeal deadline ((period-for
. . . ires)).

2. A motion for reconsideration is not a prerequisite to appealing an examiner
determination. However, a motion filed ((prierte-the-expiration-of-theappeal
peried)) by the appeal deadline stays the appeal period until the examiner rules
on the motion.

3. The examiner may grant the motion if the movant shows that the examiner’s
determination was based in whole or in part on erroneous information or failed
to comply with existing laws, regulations, or adopted policies, or shows that a
procedural error prevented consideration of directly affected persons’ interests.

B. Reopened Hearing
1. Prior to Examiner Determination or on a Motion for Reconsideration
Upon notice to the parties and ((ether)) interested persons, and consistent with
XIII.C., the examiner may reopen a hearing to permit additional consideration ((ef
issyes)) or to receive additional information ((respensive-commenistoa
2.
3. Upon Remand

GAO Meeting Materials

The examiner may reopen a hearing to address an issue remanded by the Council
or another tribunal. If the examiner reopens the hearing ((te-aHew-oral)) for
testimony, the examiner ((shal)) provides reasonable notice of the reopened
hearing. If the examiner reopens a hearing for written submittals, the examiner
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((shaM)) provides at least seven (7) days for such filings. The examiner’s notice
((shaH)) sets forth the issues to be addressed in the reopened hearing.

C. Retained Jurisdiction
Examiner determinations may expressly retain jurisdiction ((ferpurpeseswithinthe

ove-of the oricinalmatterincludineeffectinecomplianeewith wiut-order)) over a

D. Minor Corrections

Examiner determinations may be revised to correct textural errors. Unless otherwise
specifically provided, such revisions ((sha#)) do not alter or extend applicable appeal
deadlines or the effective date of the examiner determination.

XVI.  FAIRNESS
A. Disqualification
1. An examiner ((shat-disguatify)) disqualifies ((himsel-or-herself)) from a
proceeding in which ((the)) that examiner’s impartiality might reasonably be
questioned. ((Fhefactthatan-examinerhasconsidered-the sameorasimilar

2. ((Areguestfor-disqualification-shall-begranted)) Disqualification is mandatory

whenever the examiner:

a. Has a personal bias or prejudice concerning a party;

b. Has served in a professional or business relationship with respect to the
matter in issue, or is currently associated with a person who is or was so
engaged; or

C. Has directly, or through a family member or fiduciary relationship, a

financial or personal interest in the outcome of the matter or issue.

3. An examiner’s previous ruling on the same or a similar issue, or for or against a
party, are not bases for disqualification.

4, The examiner ((witHbe)) is guided by the provisions and interpretations of Rule
2.11 of the Code of Judicial Conduct.

B. Ex Parte Contacts

1. ((AH-examinerguasi-udicial)) Examiner proceedings are subject to the

appearance of fairness doctrine. No person ((ska#)) may contact an examiner

off the record ((ferthepurpose-ofinfluencing)) to discuss the merits of a case or

to influence the examiner’s ((deeisior)) determination.

2. Ex parte contacts limited strictly to the clarification of simple procedural matters
(and not to the merits of a dispute) are permitted. A deliberate ex parte contact
in violation of this section may be deemed an attempt to interfere with
examiner duties in violation of KCC 20.22.020. If a substantive ex parte
communication is made to or by the examiner, the examiner ((shal)) publicly
discloses it.
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King County

Metropolitan King County Council
Government Accountability and Oversight Committee

STAFF REPORT

Agenda Item: 6 Name: | Gene Paul
Proposed No.. | 2026-0019 Date: | March 10, 2026
SUBJECT

Proposed Motion 2026-0019 would confirm the Executive’s appointment of Trip Switzer,
who resides in Council District One, to the King County International Airport Roundtable,
as an at-large representative, for the remainder of the three-year term expiring on
August 31, 2028.

BACKGROUND

The Council established the King County International Airport (KCIA) Roundtable in
1997." The purpose of the Roundtable is to advise and make recommendations to
airport management, the Executive, and the Council on the airport budget, programs,
regulations, master plans and noise reduction strategies, and other related matters.

The Roundtable is comprised of eighteen regular voting members and one non-voting
member representing the following interests:

e Communities directly affected by the airport (ten members). One each from
South Park, Georgetown, Beacon Hill, Rainier Valley, West Seattle, Magnolia or
North Seattle, Tukwila, Renton/Kent/South King County, unincorporated King
County, and one at-large;

e Airport tenants (four members). One each from a cargo operator or scheduled
air carrier, small general aviation and corporate tenants, and one from Boeing;

e Commercial enterprise, which is an off-site user or off-site provider of
airport-related services (one member);

¢ Pilots’ association (one member);

e Labor (two members); and

e Federal Aviation Administration (one ex-officio non-voting member).

Regular members of the Roundtable are appointed by the Executive and subject to
confirmation by the Council, except for members representing Georgetown, Tukwila,

" Ordinance 12785 and K.C.C. Chapter 15.94
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Beacon Hill, Rainier Valley, and South Park.? These five members shall be nominated
for appointment by the Executive in consultation with the elected representative(s) of
the respective county council district(s) and approved by the Council via motion.?

Roundtable members can serve up to two consecutive three-year terms or until a
successor is appointed,* and the terms are staggered consistent with the provisions of
K.C.C. Chapter 2.28. The Roundtable is authorized to adopt bylaws and operating rules
and appoint subcommittees. Subcommittee membership may include representatives
who are not regular members of the Roundtable. The Executive may also appoint non-
voting ex-officio members to serve at the Executive’s discretion.

APPOINTEE INFORMATION

Mr. Switzer has served as the Vice President of Development for the Museum of Flight
since 2011. According to his application materials, he expressed that the Museum of
Flight, as one of the Airport's most tenured partners, has an important role to play in the
current well-being and future vitality of the Airport. Mr. Switzer also expressed that he
could bring the Museum's history and perspectives to the Roundtable for the benefit of
all involved. The Airport Roundtable at-large position was filled from January 2018
through August 2025 by Matt Hayes, the current Chief Executive Officer of the Museum
of Flight.®

ANALYSIS

Staff has not identified any issues with the proposed appointment. It appears to be
consistent with the requirements set by the King County Code.

INVITED

e Trip Switzer, Appointee to the KCIA Roundtable
e John Parrott, Director, KCIA
e David Decoteau, Deputy Director, KCIA

ATTACHMENTS

1. Proposed Motion 2026-0019
2. Transmittal Letter

2K.C.C. 15.94.030.A.

3K.C.C. 15.94.030.B.

4K.C.C. 15.34.030. Representatives of Boeing and Labor are exempt from term limits.
5 Original appointment through Motion 15122 and reappointment through Motion 16364.
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ATTACHMENT 1

1200 King County Courthouse
2 KING COUNTY 516 Thind Avenue
m Seattle, WA 98104
i Signature Report
King County 9 P
Motion
Proposed No. 2026-0019.1 Sponsors Dembowski

A MOTION confirming the executive's appointment of
Trip Switzer, who resides in council district one, to the
King County Airport Roundtable, as an at-large
representative.
BE IT MOVED by the Council of King County:
The county executive's appointment of Trip Switzer, who resides in council

district one, to the King County Airport Roundtable, as an at-large representative, for the
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Motion

8  remainder of a three-year term to expire on August 31, 2028, is hereby confirmed.

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

Sarah Perry, Chair
ATTEST:

Melani Hay, Clerk of the Council

APPROVED this day of ,

Girmay Zahilay, County Executive

Attachments: None
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ATTACHMENT 2

k4]
King County
Girmay Zahilay
King County Executive
401 Fifth Avenue, Suite 800
Seattle, WA 98104
206-477-3306 Fax 206-296-0194
TTY Relay: 711
www.kingcounty.gov

January 22, 2026

The Honorable Sarah Perry
Chair, King County Council
Room 1200
COURTHOUSE

Dear Councilmember Perry:

This letter transmits a proposed Motion confirming the appointment of Trip Switzer who
resides in council district one, to the King County Airport Roundtable Advisory Committee, as
a council at-large representative, for the remainder of a three-year term expiring August 31,
2028.

Mr. Switzer’s application, financial disclosure, board profile, and appointment letter, are
enclosed to serve as supporting and background information to assist the Council in
considering confirmation.

Thank you for your consideration of the proposed legislation. If you have any questions about
this appointment, please have your staff call Rosa Mai, Community Service, Boards &
Commissions Specialist, at (206) 205-3793.

Sincerely,

Girmay Zahilay
King County Executive
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The Honorable Sarah Perry
January 22, 2026
Page 2

Enclosures

cc: King County Councilmembers
ATTN: Stephanie Cirkovich, Chief of Staff, King County Council
Melani Hay, Clerk of the Council

Karan Gill, Deputy Executive, Chief of Staff, Office of the Executive

Garrett Holbrook, Council Relations Director, Office of the Executive

Rosa Mai, Community Service, Boards & Commissions Specialist, Office of the
Executive

Nadja Rustempasic, Staff Liaison

Trip Switzer
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k4

King County

Government Accountability and Oversight
Committee

March 10, 2026

Agenda Item No. 7
Briefing No. 2026-B0024

Office of the Ombuds: Roles and Responsibilities

Any materials for this item will be available at or
after the meeting.
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